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to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence, 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JouRNAL 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 


In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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Construction of the 
“Loading and Unloading” Clause 


by WILBUR E. BENOY 


WO recent cases illus- 

trate the conflict in the 
construction of the “loading 
and unloading” clause in 
automobile liability policies. 
The most recent is Bobier 
v. National Casualty Com- 
pany and Columbia Casualty 
Company, 20 CCH Auto 
Cases 544, 143 O. S. 215, 
decided April 19, 1944 where- 
in the Supreme Court of 
Ohio found the phrase “load- 
ing and unloading” to be 
ambiguous and gave it a 
construction favorable to the 
insured. 


Property of Customer 
Damaged 


The plaintiff set up six 

separate causes of action but the facts are 
amply illustrated by two. The first cause 
of action arose from a “pick-up” by the 
plaintiff's employees of a stove from a cus- 
tomer’s furniture store. The employees, 
while carrying the stove out of the store 
in order to load it into one of the plaintiff's 
trucks, damaged a davenport: belonging to 
the customer. The third cause of action 
occurred as a result of damage done to the 
hallway premises of a customer, by the 
plaintiff's employees in the course of carry- 
ing a stove from plaintiff’s truck to the 
point where the stove was to ultimately 
rest on the customer’s premises. The plain- 
tiff paid the claims of both customers, and 
made claim against his insurers for reim- 
bursement. 


The Policies Involved 


The defendant “National” had executed to 
plaintiff an automobile indemnity policy which 
insured the plaintiff for property damage 
liability arising out of the use of his auto- 
mobile (truck), including commercial use 
defined as “the transportation or delivery 
of goods, merchandise or other materials, 
and uses incidental thereto, in direct connec- 
tion with named insured’s business occupation”, 
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(which occupation was de- 
fined as “Appliance Instal- 
lation Service’). Further, the 
policy provided that “Use 
of the automobile for the 
purposes stated includes the 
loading and unloading there- 
of.” (Italics the court’s). 


The defendant “Columbia’s” 
policies insured the plaintiff 
against property damage lia- 
bility, but excluded damage 
caused “by any automobile, 
... (or the loading or un- 
loading thereof)”. 


Automobile Insurer's 
Liability 

After paying the claims, the 
plaintiff sued both insurers 
in a joint action. The trial 
court found for the plaintiff 
against “Columbia” on the general indem- 
nity policy, and against the plaintiff as to 
“National”, on the automobile indemnity 
policy. This was affirmed by the Court of 
Appeals, but reversed by the Ohio Supreme 
Court, which entered judgment for the plain- 
tiff against “National” (the automobile insurer) 
and in favor of the defendant “Columbia” 
(the general indemnity insurer), because of 
the exclusion clause. 


The decision of the lower court (Municipal 
Court of Cleveland), 38 Ohio Law Abstracts, 
21 is commendable for both its statement 
of fact and conclusions at which the court 
arrived. The facts, as there stated, show 
that, in each cause of action, the stove had 
not come to rest between the automobile, 
which was parked at the curb, and the 
point to which the stove was being delivered, 
respectively. This is not emphasized in the 
Supreme Court’s decision. 


The lower court says: 


“The verb ‘load’ has been defined in Webster’s 
New International Dictionary, second edition, 
as follows: ‘1—to lay a load or burden in or 
on as on a horse or in a cart; 2—to place on 
or in something as for carriage as to load a 
cargo of flour; to load hay’. The verb ‘unload’ 


is herein defined as ‘to take the load from.’ 
* = : 
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The court believes that by ‘loading and unload- 
ing’ in such policies is meant those acts so 
near to or directly connected with the use of 
the automobile that the presence of the auto- 
mobile is necessary to the carrying out of the 
process of ‘loading or unloading’, For example, 
in the case of loading it is not necessary for 
the automobile to be at the place of loading 
until the object which is to be loaded in or 
upon the automobile is in the process of being 
put in or upon the automobile. In the case 
of unloading, if, after the goods have been 
removed from the automobile the automobile 
should be driven off while the goods were still 
being carried into a business, it certainly could 
not be said that they were still in the process 
of unloading the automobile which, by the time 
the persons carrying the load into the building 
had reached a stairway, may have been hun- 
dreds of yards away.”’ 


The Supreme Court held (1) that the dam- 
age complained of in each of the two causes 
of action occurred during the process of 
loading or unloading the truck, and (2) that 
the damage was caused by a use of the truck 
in connection with the plaintiff’s business; 
“a use incidental to the transportation and 
delivery of merchandise.” 


Contention of Auto Insurer 


The automobile indemnity insurer apparently 
contended that its policy was not intended 
to cover liability arising in instances when 
the truck was stationary. However, the court 
held that such a construction would render 
meaningless the provision as to “loading 
and unloading”, since it could hardly be 
claimed that loading or unloading could 
take place while the truck was in motion. 
Since the policy did not define loading and 
unloading, it was ambiguous and must be 
construed most favorably to the plaintiff. 
Hence, loading was held to begin “when 
the employees of the plaintiff connected with 
the truck receive the article and as part of 
a continuing operation place it upon the 
truck; and unloading ceases 
when the article is taken from the truck 
by such employees and as part of a con- 
tinuing operation is delivered to the customer 
or to the place designated for delivery.” The 
operations of the plaintiff's employees in 
connection with the two Claims in question 
were held to be included within the term 
“loading and unloading”. Thus the effect 
of the court’s decision is to include within 
the term “unloading”, not only the physical 
removal of an article from the insured’s 
truck, but also whatever subsequent acts 
are necessary to complete delivery to the 
customer. No differentiation was made as 
between “pickup” and “delivery” and “load- 
ing and unloading”. 
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Cases Cited by Ohio Court 


The Court lists the following cases as sup- 
porting its view: State, ex rel. Butte Brewing 
Co. v. District Court, 110 Mont., 250, 100 P. 
(2d), 932; Owens v. Ocean Accident & Guar- 
antee Corp., Ltd. 194 Ark., 817, 109 S. W. 
(2d), 928; Lang v. Jersey Gold Creameries, 
Inc., (La. App.) 172 So., 389; Panhandle 
Steel Products Co. v. Fidelity Union Casualty 
Co. (Tex. Civ. App.), 23 S. W. (2d), 799; 
Maryland Casualty Co. v. Tighe, 29 F. Supp., 
69; Wheeler v. London Guarantee & Accident 
Co. 292 Pa., 156, 140 A., 855; Merchants Co. 
v. Hartford Accident & Indemnity Co. 187 
Miss., 301; Quality Dairy Co. v. Ft. Dearborn 
Casualty Underwriters (St. Louis Mo. App.), 
16 S. W. (2d) 613; Roche v. U. S. Fidelity & 
Guaranty Co., 247 N. Y. App. Div., 335, 287 
N. Y. Supp., 38. Another case cited in 
support of its position is American Oil & 
Supply Co. v. U. S. Casualty Co., 19 N. J. 
Misc. 7, 18 A. (2d) 257, where an acci- 
dent was held to have occurred during 
unloading, where the plaintiff’s employee 
took two bottles of acid off of his parked 
truck and carried them into the customer’s 
store, and while setting them on a rack, 
one bottle broke and damaged the cus- 
tomer’s merchandise. That court said: 
“the operation of unloading in the instant 
case continues from the time the bottles 
started to be moved on the truck so as to 
start unloading until they next came to rest 
off the truck.” 


The Ohio court comments on State, ex rel. 
Butte Brewing Co. v. District Court, 110 Mont. 
250, 100 P. (2d) 932, as follows: 


“The court held that under the facts of the 
case the unloading of the truck was a contin- 
uous operation from the time the truck came 
to a stop and the transportation ceased until 
the beer was delivered to the customer; that 
the unloading was not completed when the 
barrel was placed upon the sidewalk; and that, 
from the standpoint of loading, such operation 
would embrace the entire process of moving the 
commodities from their accustomed place of 
storage until they were placed upon the truck. 
The court held that the automobile indemnity 
policy provided coverage. As to the public 
liability policy, the court held that, it having 
been found that the injuries arose during un- 
loading, then under the express language of 
the public liability policy, the company issuing 
that policy was exempt from liability.’’ (under- 
scoring by the Court.) 


The Ohio court also cites Maryland Casualty 
Co. v. Tighe, 29 F. Supp. 69, which was a 
suit by the insurer for a declaration of policy 
rights under a policy substantially the same 
as in the Bobier case. The policy covered 
the “transportation and delivery of goods, 
merchandise or other materials, and uses 
incidental thereto”, and provided that “use 
of the automobile for the purposes stated 
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includes the loading and unloading thereof’. 
The insured’s truck was parked at the curb 
for the purpose of making a delivery of 
produce to an inn. One of the boys helping 
to deliver the produce, after having delivered 
a part of the order, was coming back to 
the truck for the balance when he collided 
with and injured a pedestrian. The truck 
owner was sued, and the insurer thereupon 
filed this suit for a declaratory judgment. 
The insurer contended, inter alia, that the 
unloading was complete when the goods 
were physically removed from the truck, 
and that thereafter the process was one of 
delivery, and so not covered under the un- 
loading clause. The court held that “when 
the accident happened, the process of un- 
loading was in operation. It was a continuing 
process, including delivery, and could not 
be complete until all of the produce was 
delivered to the inn. The accident happened 
while the unloading was being consum- 
mated.” 


The Ohio Court states that it is not un- 
mindful of decisions which “seem to hold 
to the contrary”, citing: Stammer v. Kitz- 
miller 226 Wis., 348, 276 N. W. 629; Zurich 
General Accident & Liability Ins. Co., Ltd. 
v. American Mutual Liability Ins. Co. of Bos- 
ton, 118 N. J. Law, 317, 192 A., 387; Jack- 
son Floor Covering, Inc., v. Maryland Casualty 
Co. of Baltimore, a Corp. 117 N. J. Law, 401, 
189 A., 84. 


But the Court says that each of these cases 
is “distinguishable from the instant case, 
either in its facts or in the form of the 
contract”. 


Another Recent Case 


These cases cited by the court, as well as 
others, are cited and relied on in St. Paul 
Mercury Indemnity Co. v. Standard Accident 
Insurance Co., 19 CCH Auto Cases 351, a 
recent case which holds that unloading is 
completed when the goods have been taken 
off the automobile and have actually come 
te rest, regardless of whether there remain 
further steps to complete delivery to the 
customer. In that case the insured was 
engaged in removing office equipment from 
one building to another. He was using a 
wooden ramp, and a person walking on the 
ramp was injured. At the time of the injury 
no moving work was in progress; insured’s 
truck was just pulling away after having 
been unloaded. There was a conflict in the 
testimony as to whether or not there was 
any furniture on the sidewalk, or whether 
it had already been moved into the building. 
The defendant’s policy covered any loss 
arising out of the ownership, maintenance, 
or use of the automobiles, including the 
loading and unloading thereof. The plain- 
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tiff, the comprehensive liability insurer, paid 
the claim of the injured person, and as as- 
signee and subrogee of the insured, sued 
the automobile liability insurer. 


The question before the court was whether 
“unloading” covered not only removal of 
the goods from the truck but also the sub- 
sequent moving of the goods into the cus- 
tomer’s building, and the use of the ramp 
in connection therewith. The court held 
that unloading a vehicle means to remove 
goods therefrom and does not comprehend 
any further handling or movement thereof; 
that the goods in the instant case were un- 
loaded when they were removed from the 
truck and placed upon the sidewalk, and 
that unloading did not include the subse- 
quent handling and transportation of the 
same from the sidewalk into the building; 
that delivery is more inclusive than, and 
generally comprehends, unloading; and that 
the policy here did not comprehend delivery. 


That Court says: 


“Delivery involves operations not included in 
the use of an automobile to transport goods. 
It involves both general business and automo- 
bile risk. Risks incidental to ‘unloading’ an 
automobile pertain to the vehicle, not to the 
general business of the insured. 

Our conclusion is that the goods were unloaded 
in the instant case when they were removed 
from the truck and placed upon the sidewalk 
and that unloading did not include the subse- 
quent handling and transportation of the same 
from the sidewalk into the building. Therefore 
the accident was covered by plaintiff's and not 
by defendant’s insurance policy.”’ 


Cases Reconciled 


The St. Paul Mercury case suggests that 
most of the cases extending “unloading” cov- 
erage to some point beyond the actual physical 
removal of the goods from the insured’s truck, 
are reconcilable as being particular applica- 
tions of the rule that unloading ends when the 
goods have been taken off the automobile and 
have actually come to rest; and that in those 
cases the goods, although removed from 
the truck, have not yet come to rest. For 
example, two of the three cases principally 
relied on by the Ohio court in the Bobier case, 
American O. & S. Co. v. United States Cas. 
Co., (supra), 19 N. J. Misc. 7, 18 A. (2d) 
257, and Maryland Cas. Co. v. Tighe, (supra), 
29 F. Supp. 69, are, in the St. Paul Mercury 
opinion, thus sought to be distinguished. 
Since it appears from the decision of the 
lower court in the Bobier case that the goods 
therein involved had not “come to rest”, per- 
haps the Bobier case is also subject to such 
a reconcilement. 


However the case of State, ex rel. Butte 
Brewing Co. v. District Court, 110 Mont. 250, 
100 P. (2d) 932, strongly relied on in the 
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Bobter case, cannot thus be reconciled. For 
in that case the barrel of beer had come to 
rest when it was removed from the truck 
and placed upon the sidewalk; and yet the 
subsequent acts necessary to complete de- 
livery to the customer were held to be in- 
cluded within the term “unloading”. 


Coverage Under “Delivery” Clause 


A possible ground of coverage, apart from 
the question of whether an unloading is 
going on at the time of the accident, sug- 
gests itself. In Maryland Casualty Co. v. 
Tighe, supra, the policy provided that the 
purposes for which the automobile is to be 
used are commercial, and the term com- 
mercial was defined in the policy as “the 
transportation or delivery of goods, mer- 
chandise or other materials, and uses inci- 
dental thereto, in direct connection with the 
insured’s business occupation”; and “use of 
the automobile for the purposes stated in- 
cludes the loading and unloading thereof.” 


The court in that case says: “There is no 
dispute that the defendants were using the 
automobile commercially for the transporta- 
tion and delivery of vegetables in direct 
connection with the insured’s business occu- 
pation as expressed in the policy.” If this 
is so, why then could not the court have 
based its decision on the ground that, re- 
gardless of whether or not there was an 
“unloading” at the time of the accident, 
there was in any case a delivery being made, 
and so the automobile policy covered the 
injurv? Such a result was also possible in 
the Bobier case. It would seem more con- 
sistent to hold that the truck was being used 
to make a delivery at the time of the damage 
to the hallway of the customer’s premises, 
than that the truck was then being “unloaded”. 


“Transportation and Delivery” 


Such a result is supported by the case of 
Wheeler v. London Guarantee & Accident Co., 
292 Pa. 156, 140 Atl. 855 in which a strong 
dissenting opinion was filed. There the in- 
sured’s truck was engaged in delivery of 
steel girders to a garage in the process 
of erection. Because of the soft condition of 
the ground it was not possible for the truck 
driver to deliver the girders to the interior 
of the garage. Accordingly they were un- 
loaded from the truck in front of the garage, 
part of the beams extending into the garage 
and part extending across the sidewalk. Then 
one of the girders was dragged inside the 
building by the truck. The second girder 
being heavier, was jacked up and planks and 
rollers were placed under it. At this time 
the truck was parked across the street from 
the garage, and in no way attached to the 
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remaining girder. Just before the truck was 
about to engage in dragging the girder in- 
side the garage, a boy approached on the 
sidewalk intending to step over the obstruc- 
tion, and as he trod upon the girder it 
toppled over and fell on his foot. The owner 
of the truck paid a judgment recovered for 
the injury, and sued the insurer who had 
declined to defend the injury action (on 
the ground that its automobile liability policy 
was not involved). The plaintiff recovered 
and the insurer appealed. 


Majority Opinion 


The court, in its majority opinion, held 
that, whether the truck may be considered 
to have been unloaded or not, it was in 
active operation and use at the time of the 
accident; that the accident occurred in the 
course of the transpbortation of plaintiffs’ mer- 
chandise; and that the loss to which the 
accident gave rise was one against which 
defendant insurance company was bound to 
indemnify plaintiffs. The court said: “The 
insurance policy in question plainly 
provides by its terms indemnity for injuries 
sustained ‘while loading and unloading’ motor 
vehicles insured under it, and further provides 
that the ‘above cars of the commercial type 
will be used for transportation of materials 
and/or merchandise incidental to the business’ 
of the insured. Unquestionably at the time 
of the accident plaintiffs were actually en- 
gaged in the transportation and delivery of 
merchandise and materials incidental to their 
business. The process of the transportation 
was commenced by loading at the factory 
the two steel girders on the truck and trailer, 
both insured under the policy, and was to 
be completed by delivery of the girders upon 
a space within the garage building. We 
think no reference to authorities or decisions 
is required to support here the elemental 
principle that this particular instance of 
transportation and delivery could not be com- 
pleted . . . until the merchandise was un- 
loaded and delivered from the truck and 
trailer inside the garage building where in- 
tended for use... .” 


Dissenting Opinion 


A dissenting opinion, concurred in by the 
Chief Justice, pointed out that the majority 
opinion was based on the fact that the truck 
and trailer were to be “used for transporta- 
tion of materials and/or merchandise in- 
cidental to the business” of the insured, but 
that the majority ignored the limitation to 
accidents “which should happen in connec- 
tion with the use and operation in plaintiffs’ 
business of (those vehicles) including there- 
in the loading and unloading” of them. 
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The accident in question did not occur as 
the result of the “use and operation” of the 
truck and trailer, or in the “loading and 
unloading” of either of them. In fact, at the 
time of the accident, both were standing idle 
on the opposite side of the street from 
where the accident happened. The extension 
of coverage here accomplished through the 
policy term “transportation and delivery”, 
would seem to logically allow such extension 
in the Bobier and other cases, by a similar 
interpretation of the policy. 


The Most Recent Case 


A similar holding, by-passing the question 
of the unloading clause’s application, was 
made, July 3, 1944, by the Missouri Supreme 
Court in Schmidt v. Utilities Insurance Com- 
pany, et al., 21 CCH Automobile Cases 24 
(although apparently the Wheeler case was 
not cited to the court). The coal company 
truck, in charge of employees, was being 
used to deliver a load of coal to the hospital. 
The coal was to be delivered through a 
coal hole in the sidewalk, and to do so, it 
was necessary to back the truck from the 
street, onto wooden block ramps or run- 
ways to reach the level of the sidewalk. For 
this purpose the hospital provided the 
wooden blocks. After using the blocks to 
back the truck up to sidewalk level, and 
after the coal had been unloaded from the 
truck into the coal hole, and the truck had 
been driven down the ramps to the street, 
the truck driver took up the wooden blocks 
from the gutter, and placed them on the side- 
walk, near the building line of the hospital. 
The plaintiff, walking along this sidewalk 
tripped over these blocks and injured him- 
self. He sued the coal company for negli- 
gence in putting the blocks oh the sidewalk. 
The coal company notified its automobile 
liability insurer of the plaintiff’s claim but 
the latter disclaimed liability under the 
policy and declined defense of the suit. The 
plaintiff recovered judgment in that suit 
against the coal company; and began the 
present proceedings, a garnishment in aid 
of execution, against the coal company’s au- 
tomobile liability insurer. Under the caption 
“Coverages”, the policy provided coverage 
for the “commercial use” of the truck, such 
use defined as “the transportation or deliv- 
ery of goods, merchandise or other materials, 
and uses incidental thereto, in direct con- 
nection with the named insured’s business 
occupation. . . . Use of the automobile for 
the purposes stated includes the loading and 
unloading thereof.” Under the caption “In- 
suring Agreements” the insurer agreed to 
pay all sums for which the insured is held 
liable because of bodily injury caused by 
accident and “arising out of the ownership, 
maintenance, or use of the automobile”. 
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Judgment entered against the garnishee in 
the trial court was affirmed. 


“Arising Out of the Use of” 


On appeal the court rejected the garnishee 
appellant’s contention that the accident did 
not arise out of the use of the automobile. 
The policy does not require that the injury 
be the direct and proximate result, in any 
strict legal sense, of the use of the automo- 
bile covered by the policy. The negligent 
acts of the truck drivers in disposing of the 
blocks after they had obtained and used 
them “arose out of” the use of the truck. It 
is of no consequence that at the precise time 
the drivers negligently placed the blocks on 
the sidewalk, they were not in or operating 
the truck, nor unloading them; nor that 
neither the truck nor the driver were present 
in the evening when the plaintiff was hurt. 
The removal of the blocks from the gutter 
was an act in the completion of the work 
immediately connected with the use of the 
trucks in the delivery of the coal. The neg- 
ligence of the truck driver was not, as a 
matter of law, a separate, independent and 
intervening cause not arising out of the use 
of the truck for the purposes stated in the 
policy. 


The cases cited by the appellant, including 
St. Paul Mercury v. Standard Accident Ins. 
Co., Stammer v. Kitzmiller, Marvland Cas. v. 
United Corp. and others were distinguished 
by the court as “not involving the disposi- 
tion of an instrumentality used to assist in 
the operation and use of an automobile in 
the accomplishment of its declared pur- 
pose”; as well as by the facts and policy pro- 
visions involved. 


The Missonri Court, in its opinion, cites and 
relies on: Merchants Co. v. Hartford Accident 
and Indem. Co., 187 Miss. 301, 308, 188 So. 
571, where driver after extricating his truck 
from the ditch by means of poles, negligently 
left the poles on the road, whereby the plain- 
tiff was injured. Also on Roche v. U. S. F. 
& G. Co., 287 N. Y. S. 38, 42, affirmed 273 
N. Y. 473, 6 N. E. (2d) 410, where the act 
of the insured in walking toward the gas- 
oline tank with a lighted cigarette and a 
match to examine the dial of the gas gauge 
was held to be a part of the use or mainte- 
nance of the automobile. 


Which Insurer Covers? 


Whether such holding is arrived at under 
extension of the “loading and unloading” 
clause or the incorporation, by construction, 
of a “pick up and delivery” coverage clause, 
the question is whether insurance coverage 
is being granted without charge for pre 
mium for the liability so assumed. 
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It was but a few years ago that the auto- 
mobile policy did not contain the loading 
and unloading clause, It was inserted to 
make certain the company’s liability for 
accidents occurring in the immediate loading 
and unloading, to and from the automobile, 
viz., in its immediate presence. Before the 
clause was used, the liability depended upon 
the construction of the “operation and use” 
provision of the policy, on which the courts 
then were in as much disagreement as they 
now appear to be. Appleman, Automobile 
Liability Insurance p. 74; Luchte v. State 
Automobile Ins. Co., 50 Ohio App. 5, 197 
N. E,, 421. 


The question presents itself as to whether 
insertion in the warranty clause of the extent 
of insured’s business, also adds to liability. 
If knowledge that the insured installs the 
materials he sells imposes liability irrespec- 
tive of the limitations in the policy, it would 
seem that more definite language is required 
to exclude such liability. 


It would seem that liabilities arising from 
the pickup and delivery of goods, (absent 
comprehensive liability coverage) belong 


After a local fire insurance agent in 
Louisiana was appointed to and was 
serving on the Louisiana Insurance Com- 
mission, his right to serve on the com- 
mission was challenged, on the basis of 
a statute which provided that: “No per- 
son who is a state agent, general agent 
or salaried agent, state agent, special 
agent, officer or employee of any Fire 
Insurance Company doing business in 
Louisiana shall be eligible to the ap- 
pointment to the position of Insurance 
Commissioner. The Governor is hereby 
vested with full authority to remove 
from office any Insurance Commissioner 
appointed under the provisions of this 
Act.” 


The Attorney General ruled that the 
local agent was not barred by the stat- 
ute from serving as ‘a member of the 
Commission. The statute’s prohibition 
does not mention local agents. A local 
agent is certainly not a state agent, a 
general agent, an officer or an employee 
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with the general liability insurer and should 
be assumed by it. 


Conclusion 


Since the problem of the limits of an auto- 
mobile liability policy under “loading and 
unloading” clauses, most frequently arises 
as between the general or comprehensive 
liability insurer and the automobile liability 
insurer, it would seem to be to their best 
interests, in view of the lack of uniformity 
of court decisions, to clarify the policy pro- 
visions so as to delimit their respective lia- 
bilities (as they may wish to agree) by 
definitely fixing on one or the other, re- 
sponsibility for coverage of liability for the 
further acts (beyond physical removal of 
goods to or from a vehicle) that may be 
necessary to a complete delivery. Absent an 
agreement between the insurers, the auto- 
mobile policy could be clarified so as to 
confine liability within the bounds of a strict 
and narrow construction of loading or un- 
loading, thus leaving the balance of the field 
of liability to be covered by the compre- 
hensive liability insurer. 


Local Insurance Agent Serving on Insurance Commission 


of a fire insurance company. He is not 
a salaried agent because his compen- 
sation consists entirely of commissions, 
and he is not a special agent because 
such an agent is a salaried employee of 
a single insurance company. A local 
agent, as a general rule, represents a 
number of fire insurance companies and 
is in business for himself in the sense 
that the insurance which he solicits and 
obtains is awarded to any one of the 
insurance companies which he repre- 
sents according to his wishes and inter- 
ests. The statute itself has made a 
distinction between local agents and the 
other agents, by failing to include them 
with the other agents in the prohibitory 
provision quoted. Prohibitions in stat- 
utes should be strictly construed and to 
them is applicable the rule of jurispru- 
dence that the expressed inclusion of 
certain persons is an implied exclusion 
of all others——Opinion of the Louis- 
iana Attorney General, June 30, 1944. 
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Wartime Measure of Damages under 
Automobile Theft Policies 


by W. M. LEECH 


APPROACH this subject cognizant of 

my lack of knowledge, and only attempt 
the task because of my conviction that a 
policy of insurance is a contract of in- 
demnity. In times of war there is nothing 
that is normal, and the present war has 
created more abnormal situations than ever 
before existed. In World War I our rub- 
ber supply was never exhausted, the scarcity 
of raw material never approached the critical 
stage that immediately confronted us after 
Pearl Harbor. The consequences of these 
shortages, and their effect upon the “limita- 
tion of liability” clause in an automobile 
insurance policy were recently presented in 
Weems v. Service Fire Insurance Company, 
178 S. W. (2d) 377, 20 CCH Automobile 
Cases 61, decided by the Supreme Court 
of Tennessee in an opinion by Mr. Justice 
Gailor rendered March 4, 1944. This case 
is unusual, and in so far as I am able to 
determine, is the only case of its kind in 
the country. 


For the purpose of this article I shall con- 
fine myself mainly to the Weems v. Service 
Fire Insurance Company case (Supra). 
Since December 1941 many articles that 
could be bought on the open market have 
become almost extinct. Tires and tubes 
cannot be purchased at any price. It is, 
and was in the Weems case, unnecessary 
to prove those facts. 


Theft of Automobile 


The facts of the Weems case, and before 
this war is brought to a successful close 
there will be many more like it, were: 


Weems was the owner of a 1942 automobile 
valued at $1,052.00 upon which he had a 
full coverage and comprehensive fire and 
theft policy of insurance. 

On the 9th day of July, 1942, Weems’ auto- 
mobile was stolen and on the next day it 
was found. All five of the wheels, tires, 
tubes, and all tools and other property had 
been taken, and the body of the car was 
badly damaged. 

This theft occurred at a time when all 1942 
model automobiles, and all new tires and 
tubes had been frozen and rationed, and 
ceiling prices had been placed on all of 
them. 
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Because of the low ceiling prices, and be- 
cause of the general scarcity of tires, there 
were no used tires and tubes to be had 
from the market. 


This left the plaintiff with a car body with 
no way of getting any of the things which 
make it usable. 


Contentions of Parties 


The company contended that by a proper 
construction of the insurance contract it had 
a right to settle this loss by paying the sum 
of $181.50. 


The insurer proposed to substitute the gov- 
ernment ceiling prices for the tires, tubes 
and wheels, and the estimated cost of re- 
pairs as a full compliance with the terms of 
the policy. 


The insured proposed that if the company 
would replace the tires and tubes with new, 
or used of like value, and make the repairs 
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or pay the cost thereof, this would be agree- 
able. This the insurer declined, and the 
insured then insisted upon the terms of the 
insurance contract. There were no disputed 
facts in this case. The lower Court was of 
the opinion that under the “Limitations of 
Liability” clause, the insurer had only to pay 
the ceiling price for the stolen tires. The 
“Limitation of Liability” clause was a stand- 
ard clause as follows: 


“Limitation of Liability: No Abandonment: 
The company’s liability for loss shall not 
exceed the cash value of the insured prop- 
erty at time of loss, nor what it would then 
cost to repair or replace either the insured 
property or any part thereof, with other of 
like kind or quality, with proper deduction 
for depreciation from any cause except 
when occurring after theft and prior to re- 
covery thereof, and shall in no event exceed 
the limitation of liability stated in the 
declarations. “It shall be optional with the 
company to take any part of the insured 
property at the agreed or appraised value 
but there may be no abandonment thereof 
to the company. The company shall have 
the right to return any stolen property, with 
compensation for resultant damage thereto, 
at any time before the loss is paid.” 


After recovery of the car, the company 
elected to pay what it considered to be the 
damages. 


The plaintiff contended that he was entitled 
to recover the difference in the value of his 
automobile before and after the theft. 


Insurance A Contract of Indemnity 


What does the word “Insurance” mean? 


“A contract of insurance is a personal 
indemnity contract and does not attach to 
the thing insured” Home Title Insurance Co. 
v. UJ. S. (D. ©... Y.), 44 F. Gad) 793, 797. 
“A contract of insurance is one of indemnity 
only. It is an agreement to indemnify the 
insured against any loss and does not run 
with the land.” Whitehouse v. Cargill, 34 
A. 276, 88 Me. 479. 


“Insurance is a contract of indemnity, ap- 
pertaining to the person or party to the 
contract, and not to the thing which is 
subjected to the risk against which its 
owner is protected.” Prince v. Granite State 
oa Insurance Co., 164 A 765, 766, 86 N. H. 


“Insurance” is a mere personal contract to 
pay a sum of money by way of indemnity 
to protect the interest of the insured. 
Brownlee v. Board of Education of the Inside 
Tax Dist. of City of Saratoga Springs, 146 
Ve 630, 632; 239 N. Y. 269 37 A. L. R. 
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Limitation of Liability Clause 


As hereinbefore set out, the “Limitation of 
Liability” clause was the usual and stand- 
ard clause. I was of the opinion that a 
policy of this kind was a contract of in- 
demnity. I believed that it was a contract 
by which the insurance company agreed to 
indemnify the insured against loss or dam- 
age to certain property described in the 
policy, by reason of certain perils to which 
it was exposed. 


Recovery, however, depends upon the terms 
of the policy. The policy in question, a 
standard policy, describes the liability of the 
company for loss at not exceeding the actual 
cash value, nor what it would then cost 
to repair or replace the property with other 
of like kind or quality, with proper deduc- 
tion for depreciation from any cause except 
when occurring after theft and prior to re- 
covery. 


Since, in the case discussed, it is not dis- 
puted that at the time of the loss the missing 
parts could not be replaced and thus permit 
the insured to have his car in practically as 
good condition as before the loss, then what 
is the measure of his damages? Is the 
simple cost of reproduction of these parts 
at the ceiling price fixed by the Office of 
Price Administration sufficient to satisfy the 
insured’s claim against the insurer? The 
actual cash value of the automobile lost 
could not be determined by the market 
value because there was no market for 1942 
Plymouth cars available to either the plain- 
tiff or the defendant under the laws and 
regulations then existing. 


Replacement Clause No Defense 


In the case of Mechanics’ Insurance Co. of 
Philadelphia v. Hoover Distilling Co., 182 
Fed. 590, a large quantity of whiskey stored 
in a bonded warehouse was destroyed by 
fire and in a suit upon the policy of insur- 
ance the Court was asked by the defendant 
to charge the jury that the plaintiff could 
recover the actual cash value not exceeding 
the cost of replacing it with material of 
like kind and quality. This was refused, 
and the court charged that if “Hoover 
Whiskey” had a market, and by reason of 
its brand and reputation could not be re- 
placed by whiskey of like quality, the re- 
placement clause was no defense, and the 
jury was to consider the other clause alone. 
Under these instructions a verdict was re- 
turned based on the market price of the 
whiskey. This was held not erroneous, the 
Circuit Court of Appeals saying: 

“The Court, therefore, could not have law- 
fully limited the plaintiff’s recovery to the 
cost of the manufacture of the whiskey .. . 
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Its value had been enhanced beyond its 
cost Much time had been required 
to make it and much to age it. Under 
circumstances of this nature, the manufac- 
turer is not limited to a recovery of the 
amount it would cost him to make and 
age a like product, because that would not 
be the actual cash value of the product 
destroyed.” 


When Replacement Impossible 


When the property lost is not replaceable, 
it may have an actual cash value and the 
insurer should be required to pay that value, 
and must therefore necessarily be deprived 
of the option, impossible of performance, 
of replacing the property lost with other of 
like kind or quality with proper deduction 
for depreciation. 


In the Weems case, supra, the automobile 
when found was wholly useless to the in- 
sured, it being without tires, tubes and 
wheels. The insurer could not replace these 
tires and tubes and the contract being one 
of indemnity, the insurer should be required 
to indemnify. 


In the Weems case, supra, counsel for the 
insurance company made the following 
statement: 


‘We have already mentioned the fact that 
we were unable to locate decisions from 
any of the Appellate Courts in other states, 
and it is our belief that this exact question 
has not been passed upon for the reason 
that we have not only searched the books 
at our command but have requested the 
General Counsel of the Home Office of the 
insurance company to do so, and we are 
advised that no reports in the advance 
sheets have come to his attention.” 


Counsel for the Service Fire Insurance 
Company in the Weems case inserted in his 
brief a very interesting article from 91 Uni- 
versity of Pennsylvania Law Review 59, 
August 1942, on “‘Actual Cash Value’ of 
Insured Property.” I am taking the liberty 
of quoting a portion of this article: 


“Effect of Rationing, Priority Control and 
Price Ceilings— 

“The allocation of scarce materials by means 
of priorities, preference ratings, and ma- 
terial allocations, together with the fixing of 
ceiling prices of many everyday commodi- 
ties means that such formerly ‘replaceable’ 
property has now become ‘irreplaceable.’ 
Sewing machines, automobiles, tires, re- 
frigerators, and numerous other articles, if 
destroyed, may not be replaceable ‘with 
material of like kind and quality within a 
reasonable time.’ There are several pos- 
sible courses which the courts may follow 
in estimating damages in this situation. 
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The rules regarding the measure of dam- 
ages for the various kinds of property may 
be applied exactly as before, entirely dis- 
regarding the practical effects of these war- 
time regulations. In support of such a rule, 
it is argued that the measure of liability 
is governed by the terms of the contract; 
that the proper method of determining the 
amount of recovery has been fixed by judicial 
decision, depending upon the type of prop- 
erty in question; therefore, that the problem 
is already settled and no change from the 
status quo should be made. The damages 
within the contemplation of the parties were 
for a certain type of property, and that 
measure of damages cannot subsequently be 
increased without imposing on the parties 
a new contract. However, this argument 
forgets that indemnity is the basis of all 
insurance law. The amount of recovery is 
based on the actual cash value at the time 
of the loss, and that such value may in- 
crease before the risk insured against oc- 
curs is within the contemplation of the 
parties, whether the increase is due to 
scarcity of the property destroyed or in- 
creased costs of production. Liverpool and 
London and Globe Insurance Co. v. McFadden, 
170 Fed. 179 (C. C. A.) 3d, 1909 cert. denied, 
215 U. S. 604 (1909); Providence Washington 
Insurance Co. v. Gulinson, 73 Colo. 282, 215 
Pac. 154 (1923).” 

The above article assumes, as the well rec- 
ognized law is, that an insurance policy is a 
personal contract of indemnity between the 
individual insured and the insurer. 


Stoops v. Fire Insurance Co. 


In the Weems case, the Tennessee Supreme 
Court cited with approval the case of Stoops 
v. Fire Insurance Co., 160 Tenn. 239-247. In 
quoting from the Stoops case the Court 
used the following very pertinent language: 


“. . We hold that the contract does not 
impose the cost of repairs and replacement 
of parts as a limitation of the insurance, 
unless the repairs and replacements restore 
the automobile to its condition before it was 


damaged.” (Emphasis ours.) Stoops v. Fire 
Insurance Co., 160 Tenn., 239, 244-245, 
246-247.” 


Option of Insurer 


In reaching this conclusion the Court in 
the Weems case held that the “Limitation 
of Liability Clause,” which is a clause giving 
the company an option, was a clause for the 
company’s benefit. Under this clause the 
company could elect to either retain the re- 
covered property and pay the full measure 
of damages or to replace the stolen or dam- 
aged parts. Quoting from a Wisconsin 


WARTIME DAMAGES 


(459) 











case the Court used the following language: 
“The company, as a condition to exercising 
its option, must compensate for all physical 
damage, regardless of the limits of the 
policy. If this is impracticable or unreason- 
ably expensive, the company has left its 
other option, which is to keep the car and 
to pay the appraised value when stolen. 
(Emphasis ours.) Housner v. Baltimore- 
American Ins. Co., 236, N. W. (Wis.) 548.” 


Case of First Impression 


As hereinbefore stated, there were no cases 
directly in point to be cited by counsel in 
the Weems case. It was a case of first im- 
pression in this state and in the country. 
It was based upon sound law and reasoning, 
which in my opinion is best stated by Mr. 
Justice Gailor in the case under discussion 
wherein he said: 

“The effect of these holdings is that on a 
policy of insurance such as that before us 
and with limitation of liability as stated, 
the duty of the insurer after loss, is to put 
the insured in the same situation with regard 
to his automobile as the insured was before 
the loss occurred. If the insurer cannot do 
this by pursuing the replacement and repair 
provision of the policy, it must do so by 
paying the cost of the automobile, (Stoops 
v. Fire Insurance Co., supra) less the fair 
value of the remaining or recovered parts. 
In this case, to prevent the Defendant from 
carrying out its agreement to ‘repair and 


replace,’ the Federal Rationing Restrictions 
intervened. This presents a situation very 
similar, and in reason identical, with the 
rule that is universally recognized, that 
where a building is damaged by fire and the 
law forbids its repair, the insurance com- 
pany must pay the difference between the 
appraised value of the salvage and the ap- 
praised value of the building at the time of 
the fire. Midwood Sanatorium v. Firemen’s 
Fund Ins. Co., 185 N. E. (N. Y.) 674.” 


Conclusion 


There is always a first time for every thing. 
In previous war times particular parts of 
personal property did not become “irre- 
placeable,” thus destroying the value of the 
whole. However, in every emergency new 
propositions of law have always arisen. 
They have always been decided upon prece- 
dent, founded upon right and justice. It is 
a recognized legal principle that a “Contract 
of Insurance” is a “Contract of Indemnity.” 
The loss of wheels and tires at present de- 
stroys the value of an automobile. Con- 
sequently any measure of damage, other 
than that applied in the Weems case, would 
not indemnify, and, would not meet the 
terms of the contract. To hold otherwise 
would impair the obligation of the contract 
of insurance, or, indemnity, and would be 
in violation of the Constitutions of both this 
State and Nation. 


rr 


Motto for Appellate Judges 
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“A jury’s verdict, approved by the trial court, settles all matters of fact in dis- 
pute unless the sustaining evidence is inherently incredible. In these days when 
paper is at a premium, we shall not clutter up this opinion by the citation of 
authorities in support of a rule nowhere questioned.”—Holt, J. in Kirby v. Moehl- 
man, 10 CCH Negligence Cases 1098, 1099. 


A “Hard Case” 


“We do not interpret these cases as holding that under insurance provisions such 
as we are now interpreting continuous confinement ‘within doors’ is a sine qua non 
of the recovery of a claim under the policy. If such a literal interpretation of 
language is called for in these cases an insured who was ‘confined within doors’ 
by an illness could not be carried ‘out doors’ though the place of his ‘confinement’ 
was on fire, without defeating his rights to recover benefits under the policy.”— 
Maxey, Ch. J., in Albert v. Mutual Benefit Health and Accident Association, Omaha, 
10 CCH Life Cases 6, 8. 


From a Judgment of Vice-Chancellor Bacon 


“This case bristles with simplicity. The facts are admitted. The law is plain. 
And yet it has taken seven days to try—one day longer than God Almighty 
required to make the world.” 
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Inference of Negligence 


In Aviation Accident Cases 


by KENNETH R. THOMPSON 


T OFTEN happens that a plane and all 

its passengers are lost in an accident 

and there is no testimony as to the 
reason for the accident. It may be, that 
although there is a survivor, yet there is 
no evidence of what caused the crash. Out 
of this situation may arise a suit by the 
representative of a deceased to recover dam- 
ages for his death as a result of this acci- 
dent. The court may then have to consider 
the doctrine of res ipsa loquitur. 


Res Ipsa Loquitur 


Richardson, Law of Evidence (2nd Edition, 
Sec. 86) has this to say: 


“Res Ipsa Loquitur. The maxim ‘res ipsa 
loquitur’ means that ‘the thing speaks for 
itself.’ Under certain circumstances a jury 
may infer negligence from the fact that an 
injury has occurred. But one of the essen- 
tial conditions permitting the application 
of the rule is that the injury shall occur 
under such circumstances as, tested by ordi- 
nary experience and observation, fairly 
create the presumption, in the absence of 
explanation, that the person sought to be 
charged has failed to fulfill some obligation 
which he owed to the person injured, and 
which, if discharged, would have prevented 
the accident. Where the agency which 
caused the plaintiff’s injury was exclusively 
under the control of the defendant and an 
accident is shown to have occurred which 
ordinarily could not occur without negli- 
gence, the mere happening of the accident 
itself may be sufficient to raise a presump- 
tion of negligence and to cast upon the de- 
fendant the burden of explaining the cause 
of the accident. To illustrate: A building 
falls into the street, seriously injuring a 
passer-by. As buildings properly constructed 
and kept in repair do not fall without ex- 
ternal violence of some kind, the mere 
fact of the building’s collapse raises a pre- 
sumption of negligence on the part of its 
owner. Mullen v. St. John, 57 N. Y. 567; 
Hogan v. Mann. Ry. Co., 149 N. Y. 23, 43 
N. E. 403; L. R. A. 1916A 938, note. As 
stated in the leading case of Griffin v. Manice, 
166 N. Y. 188, 59 N. E. 925: ‘The maxim is 
also in part based on the consideration that 
where the management and control of the 





S LONG as there are airplanes 
there will be accidents. When do 
the circumstances of the accident 
“speak for themselves” of negligence? 
With increasing knowledge and experi- 
| ence in the use of the airplane, fewer 
accidents will be attributable to un- 
known causes; more will be of the 
type that, but for negligence, would not 
have happened. Res tpsa loquitur, there- 
fore, is of increasing importance. Mr. 
Thompson here reviews the doctrine’s 
development in air law to date, and quotes 
at length the careful charge of the trial 
judge in Rainger v. American Airlines, 
Inc., which, in addition to its clear state- 
ment of the law, should provide a useful 
model for the drafting of instructions in 
similar cases —The Editor. 








thing which has produced the injury is 
exclusively vested in the defendant, it is 
within his power to produce evidence of 
the actual cause that produced the accident, 
which plaintiff is unable to present.’ See 
comment on case: Warren Davis (1934) 
5 Air Law Review p. 29. See also Gold- 
stein v. Pullman Co., 220 N. Y. 549, 116 
N. E. 376. But if the injury can be ac- 
counted for on any reasonable theory other 
than that of the defendant’s negligence, or 
if the responsibility for the injury may lie 
with one of two or more parties so that 
it is not clear from the mere happening of 
the accident whose negligence caused it, the 
doctrine of res ipsa loquitur will not be ap- 
plied. Robinson v. Consolidated Gas Co., 194 
N. Y. 37, 86 N. E. 805; Wolf v. Am. Tract 
Society, 164 N. Y. 30, 58 N. E. 31; Hardie 
v. Boland Co., 205 N. Y. 336, 98 N. E. 661; 
Francey v, Rutland R. R. Co., 222 N. Y. 482, 
119 N. E. 86. But see Hughes v. Harbor & 
S. B. S. Ass'n, 131 App. Div. 185, 115 N. Y. S. 
320, for a case where both owner and con- 
tractor are liable on any theory of the 
accident. 

“Where a passenger is injured as a result 
of a collision with a car of another com- 


1944 INFERENCE OF NEGLIGENCE 





(461) 





pany, a prima facie case of negligence on 
the part of the carrier is made out, but this 
presumption, resting on the duty that the 
carrier owes to its passenger and the in- 
ability of the passenger to account for the 
collision, is not strictly an application of 
the doctrine of res ipsa loquitur. Plumb v. 
Richmond Light & Railroad Co., 195 App. 
Div. 254, 187 N. Y. S. 38.” Compare: 
Thomas H. Parker v. James E. Granger, Inc., 
52 P. (2nd) 226, 1936 USAvR 251. In 
this case the court said that from the evi- 
dence the jury almost inevitably must have 
found that at the moment of the accident 
and immediately preceding that time, the 
planes that collided were not in the exclu- 
sive control of respondents and in that 
event, the doctrine of res ipsa loquitur could 
not be invoked against the defendants; Air 
Negligence by Francis McCormick, 5 Air 
Law Review 333. 


Exclusive Control of the Plane 


In the case of Towle v. Phillips, Admx., 
(Sup. Ct. Term) 172 S. W. (2d) 807, 1943 
USAvR 9, the court held that where an 
airplane equipped with dual controls crashed 
and a passenger was killed and it is shown 
that the pilot did not have exclusive con- 
trol of the controls, the doctrine of res 
ipsa loquitur does not apply, principally be- 
cause one essential for its application is that 
the instrumentality must have been under 
the sole control of the defendant. 


Proximate Cause 


In the case of James A. Smith v. Lewis J. 
Whitley and J. W. Nelson (N. C. Sup. Ct. 
Nov. 3, 1943) 27 S. E. 2nd 442; 1943 USAvR 
20; the appellant contended that there was 
evidence that the pilot of the crashed air- 
plane was piloting the machine and carry- 
ing a passenger without the license to carry 
passengers required by law and that by 
reason of these facts he ought to recover. 
The court, however, held that a plaintiff has 
to go further in his proof. While carrying 
the plaintiff as a passenger without having 
a license to do so, would constitute negli- 
gence under the law of North Carolina, 
yet in the absence of evidence in the record 
that this negligence was the proximate cause 
of the airplane crash, there could be no re- 
covery. There must be causal connection 
between the violation of the law, as the negli- 
gence relied upon, and the injury inflicted. 
The breach of duty must be the cause of the 
damage. The fact that a defendant has been 
guilty of negligence, followed by injury, is 
not enough, unless the connection of cause 
and effect is established. See also the case 
of Morrison v. Le Tourneau, 138 F. (2d) 339, 
1943 USAvR 22. 
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Causes other than Negligence 


In the Smith case, the court found: “In truth 
there is no evidence of what caused the 


crash.” J. W. Nelson, one of the defend- 
ants, who was piloting the plane, testified 
as a witness for the plaintiff: “I don’t know 
just why the plane crashed; it just came 
down in a spin with the nose to the ground.” 
Under the circumstances of the case the 
court held: “The doctrine of res ipsa loquitur 
does not apply because any number of causes 
may have been responsible for the plane 
falling, including causes over which the pilot 
has absolutely no control, it being common 
knowledge that airplanes do fall without 
fault of the pilot. Rochester Gas & E. Corp. 
v. Dunlop, 266 N. Y. S. 449, 1933 USAvR 511, 
annotations 99 A. L. R. 186.” See: Air Neg- 
ligence, 5 Air Law Review p. 336. 


The Res of the Maxim 


The court in the Rochester G. & E. Corp. 
case, supra, quoted from Judge Vann’s opinion 
in Robinson v. Consolidated Cas Company, 194 
N. Y. 37, where he said on page 40: 

“The res of that maxim, [res ipsa loquitur] 
which is sometimes misused, is not simply 
an accident resulting in injury, but the acci- 
dent and the surrounding circumstances, 
necessarily shown by proving how the acci- 
dent occurred, or in other words, the oc- 
currence as it appears by proof of the 
accident. The doctrine does not permit a 
recovery without some proof of negligence, 
but it regulates the degree of proof required 
under certain circumstances. If proof of 
the occurrence shows that the accident was 
such as could not have happened without 
negligence, according to the ordinary experi- 
ence of mankind, the doctrine is applied even 
if the precise omission or act of negligence 
is not specified.” In the Rochester case, an 
airplane crashed into a steel tower which 
was carrying an electric transmission line. 
The court held that it was not a trespass 
against the owner of the soil to merely fly 
an airplane through the air-space overlying the 
surface and repudiated the ancient maxim :— 
“Cujus est solum ejus est usque ad coelum,” 
as being no longer the law as far as air- 
planes were concerned, if that maxim ever 
meant that the owner of land owned the 
space above the land to an indefinite height. 
See Alabama Statute (L. 1943, 248 Sec. 2), 
1943 USAvR 216, reading as follows: “sov- 
ereignty of space above the lands and waters 
of this state is declared to be vested in the 
State to the exclusion of any and all gov- 
ernments whatsoever...” Compare: 5 Air 
Law Review p. 154 and p. 323. The court 
also agreed with defendant’s counsel that 
in the present state of aircraft development 
it cannot be said that the mere fall of a plane 
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for a reason not shown necessarily proves 
that the disaster could not have happened 
without negligence in the ordinary human 
experience. The court, however, felt that 
air navigation, important as it is, cannot 
rightly levy toll upon the legal rights of 
others for its successful prosecution and 
had no inherent superiority over the land- 
owner where their rights and claims are in 
actual conflict. Since one of the parties has 
to stand the damage and no reason readily 
suggests itself why it should not be the one 
who takes the machine aloft and who has 
brought about the chance occurrence, the 
court permitted recovery on the ground of 
trespass and dismissed the action based on 
negligence. See: 5 Air Law Review 76, 78 
and page 344. 


Dual-controlled Planes 


The case of Morrison v. Le Tourneau Co. and 
Toccoa Falls Flying School, Inc., (C. C. A. 5th 
Circuit), 138 F. (2d) 339, 1943 USAvR 22, 
presented a situation somewhat similar to 
the Towle v. Phillips case, supra. Using the 
words of the court in the Morrison case: 
“Out of the fog, mists, and clouds that 
enshrouded Beaverdam Mountain on the 
morning of August 19, 1940, a little two- 
place, dual-controlled cub plane plunged to 
earth. In its wreckage were the lifeless and 
mangled bodies of two young men. One, 
Alton Vance Morrison, was the plaintiff's 
intestate. The other, Don Phillip Le Tour- 
neau, was the pilot of the plane. ... The 
cause of the crash is as enshrouded in doubt 
as was Beaverdam in the fog, cloud and 
mist that the Northwest wind swirled around 
the scrubpine that thatched its dome that 
morning.” 

The wrecked motor had dual ignition switches 
and both were on. The plane was dual con- 
trolled so that a person sitting in either of 
the two seats could handle the controls, and 
thereby fly or interfere with flying, the plane. 
The evidence failed to supply any proof as 
: the direct or proximate cause of the acci- 
ent. 


Unlicensed Pilot 


It was urged that the pilot was not licensed 
to carry passengers, and that he violated the 
Federal Regulations and Statute in that the 
pilot had only a private pilot’s license and 
was not authorized to take passengers aloft, 
and that this constituted negligence per se. 
The court pointed out the violation of a 
statute must be proven to be the proximate 
cause of the injury, before the plaintiff can 
maintain an action for negligence. 

The court held that the doctrine of res tpsa 
loquitur did not apply in a case of this sort 
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because “there is no showing that accidents 
of this very nature cannot happen to the most 
skillful pilots in planes of the finest type and 
condition.” 


Neither of Two Inferences Established 


The evidence in the case did not supply the 
answer to the questions whether the plane 
was being negligently operated or whether 
the ship was defective. The court said: 
“Even if the doctrine of res ipsa loquitur were 
applicable, there would be the impossibility 
of determining the defendant against whom 
the rule should be applied, since the two 
defendants are charged with separate and 
distinct acts of negligence. ... If the proven 
facts give equal support to each of two in- 
consistent inferences, then neither is estab- 
lished, then ‘judgment, as a matter of law, 
must go against the party upon whom rests 
the necessity of sustaining one of these infer- 
ences as against the other, before he is en- 
titled to recover.’ Chamberlain v. Penna. 
R. R. Co., 288 U. S. 333.” 


The court held that the evidence was con- 
sistent with the theory of negligence as to 
either defendant, and in the absence of any 
available presumptions to aid the plaintiff 
the lower court was without error in enter- 
ing judgment for the defendants. 


Where Specific Negligence Alleged 


Under the New York Appellate Division 
case of the Supreme Court of N. Y., Stoll 
v. Curtis Flying Service, Inc., June 25, 1932, 
236 App. Div. 664, 1932 USAvR 163, which 
afirmed 1930 USAvR 148, a plaintiff can 
prove that the defendant was negligent, 
either by evidence of specific negligent acts 
or under the cirumstances of the case by 
relying on the doctrine of res ipsa loquitur. 
If the doctrine is invoked it is then for the 
defense to go forward and explain the hap- 
pening and it is for the jury to say whether 
on all the evidence presented, the plaintiff 
has established his case of negligence by a 
fair preponderance of the evidence. 

The Court of Civil pages of the State of 
Texas, however, in Miller v. English, 43 S. W. 
(2d) 642, 1932 USAvR 153, considered that 
where a plaintiff alleges specific acts of neg- 
ligence, he cannot invoke the doctrine of. 
res ipsa loquitur. The court stated the par- 
ticular facts as revealed by the record would 
make the doctrine applicable but did not, 
for the reason stated above, apply it in this 
case. The jury found for the plaintiff and 
that the defendant was negligent in making 
loops at an altitude between 200 and 400 feet 
and that such negligence was the proximate 
cause of the death of the deceased. See: 5 
Air Law Review 28. 
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Burden of Coming Forward with 
Evidence of Care 


When it is shown that the occurrence, such 
as the collision of 2 planes in mid-air, is such 
as does not ordinarily happen without negli- 
gence on the part of those in charge of the 
instrumentality, and that the thing which 
occasioned the injury was in charge of the 
party sought to be charged the law operating 
upon the probabilities and the theory that 
if there were no negligence the defendant 
can the most conveniently prove it gives the 
plaintiff the privilege of invoking the doc- 
trine of res ipsa loquitur. (Smith v. O’Don- 
nell, 5 P. (2d) 690; affirmed 12 P. (2d) 933; 
1932 USAvR 145. See: 5 Air Law Review 
28. Seealso: Ebrite v. Crawford and O’Don- 
nell, 1932 USAvR 9). 


Burden of Proof Not Shifted 


The burden of proof, however, remains dur- 
ing the trial on the plaintiff, since the pre- 
sumption in favor of the plaintiff by the 
application of the doctrine is one of evidence 
and not of substance. The doctrine will not 
be applied if there is any other reasonable or 
probable cause from which it might be in- 
ferred there was no negligence at all nor 
does it apply in any instance where the 
agency causing the accident is not under the 
sole and exclusive control of the person sought 
to be charged with the injury. (Wilson v. 
Colonial Air Transport, Inc., 1932 USAvR 
139 which affirmed 1931 USAvR 109). See: 
5 Air Law Review 28. 


Instructions in the Rainger Case 


In the case of Elizabeth Rainger, et al. v 
American Airlines, Inc., Superior Court, Cali- 
fornia, June 3, 1943; 1943 USAvR 122, an 
action for civil damages was brought for 
the wrongful death of Rainger, a passenger 
in a transport plane operated by the Amer- 
ican Airlines, growing out of an accident that 
happened at Palm Springs, California on 
October 23, 1942 when the transport plane 
was in a collision with an airplane of the 
U. S. Army flying along, the same airway. 
It appeared that on the previous evening the 
pilot of the army plane had met one of 
the two pilots of the transport plane and 
had stated to him his intention to fly near 
the transport plane in order to look at it. 
He did so fly near the transport, and in so 
doing the planes collided. The court’s in- 
structions to the jury are very interesting, 
and we quote these instructions on the points 
mentioned :— 
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Presumption and Inference 


“Evidence may be either direct or indirect. 
Direct evidence is that which proves a fact 
in dispute directly, without an inference or 
presumption, and which in itself, if true, con- 
clusively establishes the fact. Indirect evi- 
dence is that which tends to establish a 
fact in dispute by proving another fact which, 
though true, does not of itself conclusively 
establish the fact in issue, but which affords 
an inference or presumption of its existence. 
Indirect evidence is of two kinds, namely, 
presumptions and inferences. 

“A presumption is a deduction which the law 
expressly directs to be made from particular 
facts. Unless declared by law to be conclu- 
sive, it may be controverted by other evi- 
dence, direct or indirect; but unless so 
controverted the jury is bound to find accord- 
ing to the presumption. 

“An inference is a deduction which the rea- 
son of the jury draws from the facts proved. 
It must be founded on a fact or facts proved 
and be such a deduction from those facts ‘as 
is warranted by a consideration of the usual 
propensities or passions of men, the particu- 
lar propensities or passions of the person 
whose act is in question, or the course of 


nature. 


Burden of Proof 


“In civil actions the party who asserts the 
affirmative of an issue must carry the burden 
of proving it. In other words, the ‘burden 
of proof,’ as to that issue, is on that party. 
This means that if no evidence were given 
on either side of such issue, your finding as 
to it would have to be against that party. 
When the evidence is contradictory, the de- 
cision must be made according to the pre- 
ponderance of evidence, by which is meant 
such evidence as, when weighed with that 
opposed to it, has more convincing force, 
and from which it results that the greater 
probability of truth lies therein. Should the 
conflicting evidence be evenly balanced in 
your minds, so that you are unable to say 
that the evidence on either side of the issue 
preponderates, then your finding must be 
against the party carrying the burden of 
proof, namely, the one who asserts the af- 
firmative of the issue.” 

“While it is incumbent upon one who asserts 
the affirmative of an issue, thus having the 
burden of proof, to prove his allegation by 
a preponderance of the evidence, this rule 
does not require demonstration, that is, such 
degree of proof as, excluding possibility or 
error, produces absolute certainty; because 
such proof is rarely possible. 
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“In a civil action such as the one we now 
are trying, it is proper to find that a party 
has succeeded in carrying his burden of 
proof on an issue of fact, if the evidence 
favoring his side of the question is more 
convincing than that tending to support the 
contrary side, and if it causes the jurors to 
believe that on that issue, the probability of 
truth favors that party.” 


Negligence—Proximate Cause and 
Inevitable Accident 


“Negligence is the doing of some act which 
a reasonably prudent person would not do, 
or the failure to do something which a rea- 
sonably prudent person would do, actuated 
by those considerations which ordinarily 
regulate the conduct of human affairs. It is 
the failure to use ordinary care in the man- 
agement of one’s property or person.” 


“Negligence is not an absolute term, but a 
relative one. By this we mean that in de- 
ciding whether there was negligence in a 
given case, the conduct in question must be 
considered in the light of all the surround- 
ing circumstances, as shown by the evidence. 
This rule rests on the self-evident fact that 
a reasonably prudent person will react differ- 
ently to different circumstances. Those cir- 
cumstances enter into, and in a sense, area 
part of the conduct in question.” 


“The proximate cause of an injury is that 
cause which, in natural and continuous se- 
quence, unbroken by an efficient intervening 
cause, produces the injury, and without which 
the result would not have occurred. It is 
the efficient cause—the one that necessarily 
sets in operation the factors that accomplish 
the injury. It may operate directly or by 
putting intervening agencies in motion. 
“When the negligent acts or omissions of 
two or more persons, whether committed 
independently or in the course of joint di- 
rected conduct, contribute concurrently, and 
as proximate causes, to the injury of an- 
other, each of such persons is liable. This 
is true regardless of the relative degree of 
the contribution. It is no defense for one 
of such persons that some other person, not 
joined as a defendant in the action, partici- 
pated in causing the injury even if it should 
appear to you that the negligence of that 
other person was greater, in either its wrong- 
ful nature or its effect.” 

“In determining whether negligence, (or) 
proximate cause has been proved by a pre- 
ponderance of evidence, you should consider 
ali the evidence bearing either way upon the 
question, regardless of who produced it. A 
party is entitled to the same benefit from 
evidence that favors his cause or defense 
when produced by his adversary as when 
produced by himself.” 
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“In law we recognize what is termed as un- 
avoidable or inevitable accident. These 
terms do not mean literally that it was not 
possible for such an accident to be avoided. 
They simply denote an accident that oc- 
curred without having been proximately 
caused by negligence. Even if such an acci- 
dent could have been avoided by the exer- 
cise of exceptional foresight, skill or caution, 
still, no one may be held liable for injuries 
resulting from it. Both negligence and proxi- 
mate cause, as defined in these instructions, 
are requisites for founding liability.” 


Res Ipsa Loquitur—Inference of 
Negligence—Preponderance of Evidence 


“From the happening of the accident in- 
volved in this case, as established by the 
evidence, there arises an inference that the 
proximate cause of the occurrence was some 
negligent conduct on the part of the de- 
fendant, American Airlines. See Note: 5 Air 
Law Review 216. That inference is a form 
of evidence, and if there is none other tend- 
ing to overthrow it, or if the inference pre- 
ponderates over contrary evidence, it warrants 
a verdict for the plaintiffs. Therefore you 
should weigh any evidence tending to over- 
come that inference, bearing in mind that 
it is incumbent upon the defendant American 
Airlines to rebut the inference by showing 
that it did, in fact, exercise the utmost care 
and diligence or that the accident occurred 
without being proximately caused by any 
failure of duty on its part.” 


“Lest these statements give you an incor- 
rect understanding of the law generally, I 
would inform you that they constitute an 
exception to the general rule that the mere 
happening of an accident does not support 
an inference of negligence. However, cer- 
tain exceptional circumstances, when exist- 
ent, authorize the exceptional rule. They 
are as follows: 


“First: The fact that some certain instru- 
mentality, by which the death of Ralph 
Rainger was proximately caused, was in the 
possession and under the control of the 
American Airlines, at the time the cause of 
injury was set in motion, it appearing on the 
face of the event that the injury was caused 
by some act or omission incident to defend- 
ant American Airlines’ management. 
“Second: The fact that the accident was 
one of such nature as does not happen in the 
ordinary course of things, if those who have 
control of the instrumentality use the utmost 
care and diligence. 

“Third: The fact that the circumstances 
surrounding the causing of the accident were 
such, that the plaintiffs are not in a position 
to know what specific conduct was the cause, 
whereas the one in charge of the instrumen- 
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tality may reasonably be expected to know, 
and be able to explain, the precise cause of 
the accident. 


“When the conditions I have mentioned 
exist, the inference of negligence, to which 
they give birth, will support a verdict for 
the plaintiffs in the absence of a showing by 
defendant American Airlines that offsets the 
inference.” See and compare: 5 Air Law 
Review 333 and pp. 216 and 217. 

“In making such a showing it is not neces- 
sary for a defendant, American Airlines, to 
overcome the inference by a preponderance 
of evidence. Plaintiff’s burden of proving 
negligence by a preponderance of the evi- 
dence is not changed by the rule I have 
mentioned. It follows, therefore, that in 
order to hold the defendant American Air- 
lines liable, the inference of negligence must 
have greater weight, more convincing force 
in the mind of the jury, than the opposite 
explanation offered by the defendant Amer- 
ican Airlines. 

“If such a preponderance in plaintiff's favor 
exists, then it must be found that some negli- 
gent conduct on the part of defendant was 
a proximate cause of the injury; but if it 
does not exist, if the evidence preponderates 
in defendant American Airline’s favor, or ii 
in the jury’s mind there is an even balance 
as between the weight of the inference and 
the weight of the contrary explanation, neither 
having the more convincing force, then the 
verdict must be for the defendant American 
Airlines.” 


Statute or Regulation Violation and 
Proximate Cause 


“If you find the American Airliner in this 
flight was operated by the American Air- 
lines, acting by or through its employees or 


agents in violation of the provisions of any 
Federal law or state law, or any Civil Air 
Regulations under the Civil Aeronautics Act 
of the Federal Government, and if you find 
such violation, if any, of the American Air- 
lines, or its employees or agents, proximately 
caused, or proximately contributed to, Mr. 
Rainger’s death; then you are instructed 
your verdict must be in favor of the plain- 
tiffs and against the American Airlines. 
“Even if you find the Airliner had the right 
of way over the Army plane at the time of 
the collision, you are instructed such fact 
would not have released the American Air- 
lines, or its employees and agents, from the 
duty of exercising the utmost care and dili- 
gence for the safe carriage of Mr. Rainger; 
and if the situation presented itself in which 
the safety of Mr. Rainger required the Amer- 
ican Airlines, or its employees and agents 
to yield the right of way to the Army plane, 
in order to avoid a collision and death to Mr. 
Rainger, it was the legal duty of the Amer- 
ican Airlines, and its employees and agent, 
if by the exercise of the utmost care and 
diligence for the safety of Mr. Rainger they 
could do so, to yield such right of way to the 
Army plane. 

“T have instructed you with reference to 
certain Civil Air Regulations. In this re- 
gard, I instruct you that the violation of 
any Civil Air Regulation is of no consequence 
in this case unless such violation, if any, was 
a proximate cause of the accident.” 

The jury’s verdict was $77,637.73 for the 
plaintiffs. A new trial was granted July 30, 
1943 and an appeal filed, on Aug. 23, 1943, 
from the order granting a new trial. Aban- 
donment of the appeal was filed March 24, 
1944.—(To be concluded in the Septembe-, 
1944 issue.) 


or 


“Oh Sleep, it is a Gentle Thing—” 
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“Human affairs would be in a precarious state if locomotive engineers, aviators, 
chauffeurs, motormen and others in charge of machinery in motion were liable to 
‘fall asleep’ at any time without first becoming consciously aware of sleen’s 
approach and taking immediate steps to bring to a stop the mechanism under their 
control or placing it in the hands of one who is completely awake and alert. 
The Creator wisely provided that sleep does not come upon human being 
unannounced.”—Marvy, Ch. J., in Bernosky v. Greff, 20 CCH Automobile Cases 
1183. 


The Day the Well Went Dry 


“On the same day that the blasting was done and plaintiff's well went dry his 
sisters’ well across the road also went completely dry. Plaintiff testified that he 
was a ‘water witch’, and that his father before him was a ‘water witch’. Neighbors 
corroborated his statements in regard to his ability to locate streams of water 
by ‘switching’.”—Jones v. Oman et al., d. b. a. Oman Construction Company, 11 CCH 
Meclignnes Cases 32, 33. 
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The “S.E.U.A.” Decision— 


A Dissent 


by THOMASZMILLEDGE GALPHIN 


OR some seventy-five years, the Supreme 

Court of the United States, in no less 
than twelve cases,* in upholding the right 
of a state to regulate the business of insurance 
carried on by foreign corporations within a 
state, had held that insurance was not com- 
merce, or if so, not interstate commerce or 
trade. The Supreme Court now, under the 
decision in U. S. v. South-Eastern Underwrit- 
ers Association, et al., 88 L. Ed. 1082 [5 CCH 
FIRE AND CASUALTY CAsEs 194] decided June 
5, 1944, in upholding an indictment for alleged 
violations of the Sherman Anti-Trust Act, 
holds that the business of insurance, where 
some of its activities are across state lines, is 
interstate commerce or trade. The decision 
reversed a judgment of the trial court to the 
contrary. That court had sustained a de- 
murrer to, and had thereupon entered judg- 
ment dismissing, the indictment. Four of 
the justices made the decision, three dissented 
and two took no part in the consideration or 
decision of the case. The decision was thus 
rendered not by a majority of the Court but 
a majority of a quorum. However, neither 
the Constitution nor statute requires a ma- 
jority of the Court to decide a case. A 
majority of a quorum may do so. 


The decision undoubtedly (1) vests in Con- 
gress the power, not heretofore had by it 
under the previous decisions of the Court 
(and not heretofore thought by Congress 
that it had) to regulate the insurance busi- 
ness to the fullest extent of the constitu- 
tional exercise of legislative power under the 
Commerce Clause of the Constitution, para- 
mount to the right of any state to regulate 
the business, at least to the extent that 
Congress exercises such power; and (2) de- 
prives the state, even though Congress does 
not exercise this right to regulate, of the 
right to make any law or regulation more 
favorable to a domestic insurance company 


* Paul v. Virginia, 8 Wall. 168, 19 L. Ed. 357 
(1869); Liverpool &@ London Life & Fire Ins. 
Co. v. Massachusetts, 10 Wall. 566, 19 L. Ed. 
1029 (1871); Ducat v. Chicago, 10 Wall. 410, 19 
L, Ed. 972 (1871); Philadelphia Fire Association 
v. New York, 119 U.S. 110, 30 L. Ed. 342 (1886); 
Hooper v. California, 155 U. S. 648, 39 L. Ed. 
297 (1895); Noble v. Mitchell, 164 U. S. 367, 41 
L. Ed. 472 (1896); New York Life Insurance Co. 
v. Cravens, 178 U. S. 389, 44 L. Ed. 1116 (1900); 


1944 


THOMAS MILLEDGE GALPHIN 
See “‘Who’s Who in This Issue,’’ 
page 510 
VUVENEVALALEATDAEU ALATA DE EDEL AUUET TEU AE 


than it is to an insurance company incorpo- 
rated under the laws of another state, doing 
business in the state. 


Law and Social Objectives 


This discussion will not undertake to con- 
sider the general question of whether it 
would be better now as a matter of social 
control, within the scope of legislative power, 
to have federal or state regulation of the 
insurance business. Whether the decision of 
the Court that such regulation is within the 
scope of federal legislative power was wise, 
considered purely as a social objective to 
be attained, is a matter of individual opinion. 


Nutting v. Massachusetts, 183 U. S. 553, 46 
L. Ed. 324 (1902); New York Life Insurance Co. 
v. Deer Lodge County, 231 U. S. 495, 58 L. Ed. 
332 (1913); Northwestern Mutual Life Insurance 
Co. v. Wisconsin, 247 U. S. 132, 62 L. Ed. 1025 
(1918); National Union Fire Insurance Co. v. 
Wanberg, 260 U. S. 71, 67 L. Ed. 71 (1922); 
Bothwell v. Buckbee Mears Co., 275 U. S. 294, 
72 L. Ed. 277 (1927). 
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It is within the judicial function to ascertain 
or construe and then apply the objectives of 
legislative enactment to a case before the 
court. It is not within that function to make 
or extend those objectives. One question 
here is whether the majority opinion has not 
extended the legislative intent in the Sher- 
man Anti-Trust Act. 


The Court had a case to try, not a social 
objective to obtain. The defendants were 
indicted for a crime, punishment for which, 
if they are found guilty, is a substantial fine 
of the corporate defendants and substantial 
fine or imprisonment, or both such fine and 
imprisonment, of the individual defendants. 
The defendants were entitled to have any 
substantial doubt resolved in their favor and 
were entitled to the application of the rule 
of stare decisis, unless there were impelling 
reasons for overruling the previous decisions 
of the Supreme Court. 


The Case Decided 


We are here, therefore, primarily concerned 
with the case the trial court and the Supreme 
Court had to decide. The case—at its stage 
so far decided—involved solely the question, 
whether the indictment, as construed by the 
trial judge, alleged facts sufficient to state 
a case under the Sherman Anti-Trust Act. 


The indictment consisted of two counts. The 
questions were whether under Count One 
the facts alleged were sufficient to show that 
the defendants knowingly engaged in a con- 
spiracy to fix and maintain arbitrary and 
non-competitive premium rates on fire insur- 
ance sold by them in six named states, and 
if so, whether such conspiracy was in re- 
straint of interstate trade and commerce in 
fire insurance, as described in the indictment; 
and under Count Two, whether the defend- 
ants had engaged knowingly and continuously, 
during the period alleged, in a conspiracy to 
monopolize interstate trade and commerce 
in fire insurance in the six named states. 


Fire Insurance Defined 


“Fire insurance” was defined in the indict- 
ment as follows: 


“‘As used herein, the term, ‘fire insurance’ shall 
be deemed to mean a commodity sold by con- 
tract, usually termed a ‘policy’, between a fire 
insurance company or ‘carrier’, and one or more 
persons or ‘policyholders’, whereby the fire in- 
surance company, for a fixed consideration 
usually paid in advance and customarily called 
a premium, agrees to indemnify the policy- 
holder or policyholders, in whole or in part, up 
to a specified amount, for loss or damage to 
designated property by fire or by other specified 
hazards. It includes so-called ‘allied lines’ such 
as inland navigation and transportation, inland 
marine, sprinkler leakage, explosion, windstorm 
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and tornado, extended coverage, use and occu- 
pancy, and riot and civil commotion insurance.” 


It is certainly elementary that the court 
should not construe the meaning of “fire 
insurance” any more favorably to the prose- 
cution than its own definition as set out in 
the indictment. The court, however, was not 
bound to follow descriptive terms. The 
definition undertakes to describe fire insur- 
ance as a “commodity sold by contract.” 
Such characterization does not, however, 
necessarily mean anything. The sole and 
controlling factor in the definition was what 
“fire insurance” was alleged to be: a con- 
tract, usually termed a “policy”, between a 
fire insurance company and a person de- 
scribed as a policyholder, whereby the company 
for a fixed consideration, called a premium, 
agreed to indemnify the policyholder, in 
whole or in part, up to a specified amount, 
for loss or damage to designated property 
by fire. To call the agreement, evidenced by 
a contract, a “commodity sold by contract” 
does not add anything to the meaning of 
the term being defined. Obviously such 
characterization of fire insurance was done 
for the purpose of attempting to show that 
it had some existence or something of tan- 
gibility, comparable to goods, wares or mer- 
chandise, passing across state lines and 
therefore constituting a commodity sold in 
interstate commerce. 


In addition to defining fire insurance, as 
above set out, the indictment, in considerable 
detail, set out the modus operandi of the busi- 
ness, the property covered, and the work 
of the South-Eastern Underwriters Associa- 
tion in maintaining inspection bureaus in the 
several states named, inspecting the proper- 
ties and fixing rates which were used by 
the defendant insurers. The indictment al- 
leged that defendants operated through local 
agents in each of the states, who accepted or 
rejected offers for fire insurance and issued 
policies in numerical order on forms sup- 
plied by the company transmitted to them 
from the home office by mail or express; 
that the local agent mailed daily reports to 
the company and in due course collected 
the premiums due, and if a loss occurred, the 
local agent received notice thereof from 
the policyholder and reported the loss to 
the company, which in most cases, sent an 
adjuster to adjust the loss, and the company 
upon adjustment mailed the local agent a 
check or draft for delivery to the policy- 
holder in payment of his loss; that the work 
of the local agent was supervised by field 
men or special agents in the particular state 
and in some instances there were general 
agents who appointed and supervised the 
work of the local agents. It was alleged that 
the property covered included, in addition to 
those items having a fixed local situs, other 


AUGUST 





(468) 





YIM 





tans 
goo 
trar 


The 
Unc 


Sec 
whe 
rect 
Cou 
to, : 
ing, 
bou 
by | 
the 
stru 
has 
as ; 
of a 
the 
indi 
The 
Dis 
indi 
of 

wre 
dire 


The 
the 
hav 
con 
maj 
of ( 
con 
indi 
the 
cha 
tota 
the 


The 


jori 


“In 
indi 
inci 
mer 
insu 
mer 
by 
mea 
sure 
stra 
thei 
irre 
ance 
mai 
mer 


The 
con 
in i 
rate 
con 
was 
Gov 





ch 
ne 


n- 
fe 





tangible items, such as rolling stock and 
goods, wares and merchandise carried in 
transit in interstate and foreign commerce. 


The Construction of the Indictment 


Under the Criminal Appeals Act, 18 USCA 
Sec. 682, as construed by the Supreme Court, 
where the Government takes an appeal di- 
rectly from a district court to the Supreme 
Court from an order sustaining a demurrer 
to, and a judgment entered thereon dismiss- 
ing, an indictment, the Supreme Court is 
bound by the construction of the indictment 
by the trial judge. It is then a question for 
the Supreme Court, not whether the con- 
struction was correct, but whether the law 
has been correctly applied to the indictment 
as so construed. The federal circuit court 
of appeals has authority to determine whether 
the trial judge has correctly construed the 
indictment. 


The Government evidently thought that the 
District Court had correctly construed the 
indictment, but concluded that the decision 
of that court upon the construction was 
wrong, else it would not have appealed 
directly to the Supreme Court. 


The question therefore of what construction 
the trial judge put upon the indictment should 
have been a matter of first importance in the 
consideration of the case on appeal. The 
majority opinion and the dissenting opinion 
of Chief Justice Stone disagreed as to what 
construction the trial court put upon the 
indictment. The majority opinion held that 
the trial court treated the indictment as 
charging illegal restraint of trade “in the 
total ‘activities complained of as constituting 
the business of insurance’ ” 


The Chief Justice disagreeing with the ma- 
jority opinion, said, in part: 


“In short, the District Court construed the 
indictment as charging restraints not in the 
incidental use of the mails or other instru- 
mentalities of interstate commerce, nor in the 
insurance of goods moving in interstate com- 
merce, but in the ‘business of insurance’. And 
by the ‘business of insurance’ it necessarily 
meant the business of writing contracts of in- 
surance, for the indictment charges only re- 
straints entering into such contracts, not in 
their performance, and the Court deemed it 
irrelevant that in the negotiation and perform- 
ance of the contracts appellees ‘may use the 
mails and instrumentalities of interstate com- 
merce.’ "’ 


The Chief Justice then pointed out that this 
construction of the indictment, as confined 
in its scope to a conspiracy to fix premium 
rates in the business of writing insurance 
contracts and to monopolize that business, 
was the very construction adopted by*the 
Government in its brief in the Supreme Court 





in stating the questions presented, one of 
which being “Whether the fire insurance 
business is in commerce”—necessarily mean- 
ing in “commerce among the several states”. 


The District Court’s Opinion 


It seems to me from the opinion of the trial 
judge, 51 F. Supp. 712, [4 CCH Fire anp 
CASUALTY CAsEs 828] that he construed the 
allegations of the indictment as falling into 
two separate catagories: (1) those allegations 
of the use of the facilities of interstate com- 
merce by the defendants in carrying on their 
business and of the activities of the defendant 
in some incidental way—communication, 
transmittal of policy forms, and loss pay- 
ments—in interstate commerce; and (2) 
those allegations of the business itself en- 
gaged in by the defendants, namely, that of 
fire insurance as defined in the indictment,— 
making contracts of fire insurance. 

The trial judge said in part: 

‘It is not a question here of whether the de- 
fendants participated in some incidental way in 
interstate commerce or used in some instances 
the facilities of interstate commerce, but is 
rather whether the activities complained of as 
constituting the business of insurance would 
themselves constitute interstate trade or com- 
merce, and whether defendants’ method of 
conducting same amounted to restraint or mo- 
nopoly of same. 

‘“‘Persons may be engaged in interstate com- 
merce, yet, if the restraint or monopoly com- 
plained of is not itself a restraint or monopoly 
of interstate commerce, they may not be con- 
victed of a violation of the Sherman Act. The 
fact that they may use the mails and 
instrumentalities of interstate commerce and 
communication and be subject to Federal regu- 
lations relating thereto, would not make 
applicable the Sherman Act to intrastate com- 
merce or to activities which were not commerce 
at all.”’ 


The defendants were not indicted for a con- 
spiracy to restrain the use of or monopolize 
the instrumentalities of interstate commerce 
which they were making use of in the con- 
duct of their business; nor were they indicted 
with respect to any of the matters incident 
to their business carried on across state 
lines. Indeed it is hardly possible to con- 
ceive how they could have been indicted in 
these particulars. If the payment of losses 
by transmittal of funds across state lines 
be an act in interstate commerce, they were 
not indicted with respect to such act, and 
under the court’s construction of the Sher- 
man Act in Apex Hosiery Co. v. Leader, 310 
U. S. 469, 84 L. Ed. 1311, it hardly seems 
that they could have been indicted under the 
Sherman Act with respect to such matter. 


The defendants were indicted for a conspiracy 
to fix arbitrary and non-competitive rates “in 
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fire insurance” and to monopolize trade and 
commerce “in fire insurance”. These were 
the matters the Government was trying to 
get at or control—not the defendants’ use of 
the facilities of interstate commerce in carry- 
ing on their business. 


I cannot read the indictment and conclude 
that it charged illegal restraints of trade in 
the “total activities” set out in the indictment 
as constituting the modus operandi of the 
business being carried on; nor do I think the 
trial judge so construed the indictment. The 
specific restraints charged were a conspiracy 
to fix premiums in the writing of insurance 
contracts and to monopolize that business. 
The question is, was that business interstate 
commerce ? 


It seems to me that the Chief Justice’s state- 
ment of the construction put upon the in- 
dictment by the trial judge was correct. If 
such construction, as stated by the Chief 
Justice, had been followed, the logical re- 
sult, in my opinion, would have been the 
affirmance of the judgment dismissing the in- 
dictment. This conclusion is buttressed at 
least in part by the fact that the majority 
opinion chose to read the trial judge’s con- 
struction of the indictment differently. 


The Primary Question 


Even though the indictment be construed, 
as it was by the majority opinion, to charge 
a conspiracy to fix premium rates in and to 
monopolize the making of fire insurance con- 
tracts as illegal restraints of the “total activi- 
ties’—whatever that may mean—of the fire 
insurance business, we have the question as 
to whether the essential nature of the busi- 
ness of fire insurance, in the light of all its 
“activities” alleged in the indictment, is in- 
terstate commerce, according to established 
legal concepts of interstate commerce, and 
as they have heretofore been given authori- 
tative force by the previous decisions of the 
Supreme Court. 


Is the making of a fire insurance contract by 
a corporation, with its home office in one 
state, through a local agent in another, inter- 
state trade or commerce? If not, does the 
fact that the insurer uses the instrumentali- 
ties of interstate commefce—communications 
by mail, telephone, telegraph, with respect to 
many matters, transmittals of policy forms 
by mail or express, receipt by mail of 
premiums collected by the local agent, and 
transmittal of drafts or checks in payment of 
losses to the local agent for delivery to the 
assured—change the nature of the business 
and make of it interstate commerce or bring 
it within the scope of the Sherman Act? If 
the contracts were made in the same state 
of the home office of the corporation to an 


THE 


INSURANCE LAW 


JOURNAL 


assured or its resident agent and on property 
having a situs there, would that be inter- 
state commerce? Upon what conceivable 
theory could it be contended that it could 
be? Where an insurance company, incor- 
porated under the laws of one state, qualifies 
to do business under the laws of another 
state, it is in that state, and when its local 
agent issues a policy in that state, it is es- 
sentially no different, with reference to in- 
terstate trade or commerce, than if it had 
been issued by the company’s agent in the 
state of its incorporation or home office. 


Some Precedents 


A corporation, organized under the laws of 
one state, with its home office there, owns 
real estate in several other states, and through 
local agents in such other states, rents that 
property. A corporation, organized under 
the laws of one state, with its home office 
there, through a local agent in another state, 
lends money to a resident of such other 
state, upon personal or real property security 
or upon both. A corporation, organized 
under the laws of one state, with its ex- 
ecutive business offices there, operates a large 
retail merchandise store in another state. 
Is the essential nature of the business carried 
on by the corporations in any of these in- 
stances interstate commerce? Each corpora- 
tion makes use of the facilities of interstate 
commerce in carrying on its business and it 
is necessary that it does so, but that fact does 
not make the business itself interstate com- 
merce. True, they do act across state lines, 
and these particular acts, as well as the in- 
strumentalities of interstate commerce, are 
subject to regulation and control by Congress 
under the Commerce Clause, Electric Bond & 
Share Co. v. Securities & Exchange Commis 
ston, 303 U. S. 419, 82 L. Ed. 936 (1938). 
These acts, however, do not in themselves 
transform the business itself into interstat: 
commerce, The necessary use of the facili- 
ties of interstate communication or trans- 
portation in the conduct of a business does 
not of itself make the business interstate 
commerce. The making of contracts between 
persons or corporations of different states 
does not of itself constitute interstate com- 
merce, Western Live Stock v. Bureau of 


Revenue, 303 U. S. 250, 82 L. Ed. 823 (1938). 


In Federal Baseball Club et al v. National 
League of Professional Baseball Clubs, et al, 
259 U. S. 200, 66 L. Ed. 898 (1922), an action 
for damages in violation of the Sherman Act, 
the defendants consisted of eight baseball 
clubs, members of the National League, eight 
baseball clubs, members of the American 
League, the two said leagues themselves, and 
the National Commission which was a joint 
Commission of the said leagues. There were 
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contracts with respect to the operation of 
these clubs in various cities in different states 
and joint agreements with respect to the em- 
ployment of players. It was asserted in that 
case that the defendants were engaged in 
interstate commerce and that these contracts 
and joint agreements constituted illegal re- 
straints on interstate commerce to the total 
destruction of the plaintiffs’ business. There 
were contracts and agreements in that case 
made in one state to be performed in other 
states, and the facilities of interstate com- 
merce were used in carrying on the business. 
Mr. Justice Holmes in writing the opinion 
of the unanimous court, held to three proposi- 
tions: (1) that the business of giving ex- 
hibitions of competitive games of baseball 
was purely a state affair; (2) that the busi- 
ness was not that of producing something 
for interstate transportation, that since the 
consummation of the business was not in 
itself commerce, it did not become so by 
reason of transportation across state lines 
to carry on the business; and (3) that the 
arrangements across state lines and the 
transportation of the players from state to 
state “is not enough to change the character 
of the business * * * is a mere incident, 
not the essential thing.” The essential nature 
of the fire insurance business is that of 
making contracts of insurance. The contract 
does not provide for the movement of goods 
or services across state lines. The Sherman 
Act relates only to illegal restraints on the 
marketing of goods or services across state 
lines, Apex Hosiery Co. v. Leader, supra 


Basis of Majority Opinion 


While stated with considerable elaboration, 
the primary point made in the majority opin- 
ion seems to be simply this: although the 
primary business of the defendants—issuing 
policies of insurance—does not in itself con- 
stitute interstate commerce, the manner in 
which it is conducted and the magnitude of 
the business done make it so. 


The magnitude of the business done obvi- 
ously cannot in itself change the essential 
character of the business, Federal Baseball 
Club. et al., v. National League of Professional 
Baseball Clubs, et al., supra. Conceivably, an 
insurance corporation organized under the 
laws of the State of New York might do the 
same volume of business in that state as was 
done by the defendants in the states named 
in the indictment, but such large volume of 
business done in New York would not make 
such business interstate commerce. 

It was said in the majority opinion: “We 
may grant that a contract of insurance, con- 
sidered as a thing apart from negotiation and 
execution, does not itself constitute inter- 
state commerce.” 
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The Manner of Conducting the Business 


The manner in which the business was al- 
leged in the indictment to be conducted falls, 
in principle, in the same category as the point 
made on the magnitude of the business done. 
The multitude of communications and trans- 
mittals can no more change the essential 
nature of the business than if these com- 
munications and transmittals were few in 
number. 


These communications and transmittals, the 
majority opinion has said constituted a “con- 
tinuous chain of events” and further, that 
they were necessary in carrying on the 
business. 


In New York Life Insurance Company v. Deer 
Lodge County, 231 U. S. 495, 58 L. Ed. 332 
(1913), where the Jocal agent had no power 
to make the contract, as he had here, the 
points made by the insurance company were 
essentially the same as those made by the 
majority opinion here. It was there con- 
tended that the activities constituted a “cur- 
rent of commerce among the states.” The 
court, at the earnest insistence of the in- 
surance company, reviewed the whole ques- 
tion again as to whether the business of 
insurance was interstate commerce, and the 
facts therein stated as to the conduct of the 
business were essentially no different from 
the facts here stated. The court in that 
case said: 

‘‘Nor does the character of the contracts change 
by their numbers or the residence of the par- 
ties. The latter is made much of in this case. 
It was made much of in the Cravens case. The 
effort has been to give a special locality to the 
contracts and determine their applicatory law, 
and, indeed, to a centralization of control, to 
employ local agents, but to limit their power 
and judgment. To accomplish the purpose there 
is necessarily a great and frequent use of the 
mails, and this is elaborately dwelt on by the 
insurance company in its pleading and argu- 
ment, it being contended that this and the 
transmission of premiums and the amounts of 
the policies constitute a ‘current of commerce 
among the states.’ This use of the mails Is 
necessary, it may be, to the centralization of 
the control and supervision of the details of 
the business; it is not essential to its character."’ 


The majority opinion also pointed out that 
the Supreme Court had held that carrying 
lottery tickets, transporting a woman, trans- 
porting in a private automobile whiskey for 
personal consumption, driving a stolen auto- 
mobile, permitting diseased cattle to range, 
from one state to another, were acts in in- 
terstate commerce within the power of Con- 
gress to prohibit or regulate under the 
Commerce Clause. These were specific 
matters as to which Congress had enacted 
specific statutory prohibitions. The mail- 
ing of a letter transmitted from one state to 
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another, the sending of a message by elec- 
trical impulse over a telegraph or telephone 
wire, or through the air by radio, from one 
state to another, are acts of intercourse be- 
tween the states and are subject to con- 
gressional regulation. Furthermore, the subject 
matter of such messages may be subject to 
regulation or prohibition by Congress. 

A primary question here, however, is not 
what Congress may do, but what it has done. 
Congress has not legislated with respect to 
the use by the insurance companies of inter- 
state means of communication or transporta- 
tion, nor has it regulated with respect to the 
subject matter so communicated or trans- 
ported. It may be argued that the Sherman 
Act does in effect just that. To so argue is 
to beg the question and assume a conclusion. 
If the essential nature of the fire insurance 
business is not interstate commerce, then the 
use of the facilities of interstate communica- 
tion or transportation in carrying on that 
business is not a restraint on fire insurance 
business in interstate commerce. 


Consideréd as an original proposition, apart 
from established legal concepts as to the 
meaning of “interstate commerce”, there is 
of course nothing in the way of one saying 
that all things that are done in connection 
with the business of insurance when con- 
sidered together, constitute the business of 
insurance, and that if an insurance company 
operates in more than one state, it is engaged 
in interstate trade or commerce, since the 
Commerce Clause has been construed to 
mean not merely commerce or trade as such, 
but intercourse between the states. The 
same thing might be said of a corporation 
renting property owned by it in several states, 
or of a corporation operating a retail mer- 
chandise store in more than one state. 


The Dissenting Opinions 


The opinion of the Chief Justice, in which 
Mr. Justice Frankfurter concurred, held: 
First—That upon principle the making of an 
insurance contract is no act of interstate 
commerce, and the Chief Justice in stating 
that proposition drew the distinction be- 
tween the incidental use of the facilities of 
interstate commerce and the essential nature 
of the insurance business; Second—In the 
light of the prior judicial determinations by 
the Supreme Court at the time the Sherman 
Act was passed that the business of insurance 
was not interstate commerce, and in the light 
of the legislative history of the Act, Congress 
was not attempting to apply the Act to the 
business of insurance; Congress was primarily 
concerned with restraints in competition in 
the marketing of goods sold in interstate 
commerce, which was then held to be clearly 
within the federal power; Third—That the 
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harm resulting in overruling the rule an- 
nounced in the previous decisions outweighs 
doubts as to the validity of the rule. 


The Chief Justice, in stating the distinction 
between the essential nature of the insurance 
business and the use of the facilities of in- 
terstate commerce in carrying on that busi- 
ness, said: 

“If an insurance company in New York executes 
and delivers, either in that state or another, 
a policy insuring the owner of a building in 
New Jersey against loss by fire, no act of inter- 
state commerce has occurred. True, if the 
owner comes to New York to procure the in- 
surance or after delivery in New York carries 
the policy to New Jersey, or the company sends 
it there by mail or messenger, such would be 
acts of interstate commerce. Similarly if the 
owner pays the premiums by mail to the com- 
pany in New York, or the company’s New 
Jersey agent sends the premiums to New York, 
or the company in New York sends money to 
New Jersey on the occurrence of the loss in- 
sured against, acts of interstate commerce 
would occur. But the power of the Congress 
to regulate them is derived, not from its au- 
thority to regulate the business of insurance, 
but from its power to regulate interstate 
communication and transportation. And such 
incidental use of the facilities of interstate com- 
merce does not render the insurance business 
itself interstate commerce. Nor is the nature 
of a single insurance transaction or a few such 
transactions not involving interstate commerce 
altered in that regard merely because their 
number is multiplied.”’ 


Mr. Justice Jackson, in his dissenting opinion, 
agreed with the Chief Justice as to the intent 
of Congress and as to the wisdom in this 
case of following the rule of stare decisis. In 
the footnotes to these dissenting opinions are 
given many references to bills introduced in 
Congress to regulate the insurance busines 
and to amend the Constitution to that end, 
but no such bill was passed, even though 
recommended by President Theodore Roose- 
velt on two occasions. 


The majority opinion held that the evidence 
was inconclusive of the intent of Congress 
not to apply the Sherman Act to insurance 
companies ; and it pointed out that the language 
of the Act itself gives no basis for such con- 
tention, that it makes no exception as to 
anyone. Certainly the Act itself makes no 
exception. Some of these efforts to regulate 
the insurance business were made before the 
passage of the Act. Congress at the time 
of the passage of the Act did not think the 
business of insurance was interstate com- 
merce, and from legislative history, has not 
thought so since. Even though it has au- 
thority to regulate those activities of the 
business stretching across state lines, and 
may regulate as Mr. Justice Jackson points 
out, specific activities in the conduct of its 
business that substantially burden or restrain 
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interstate commerce, Wickard v. Filburn, 317 
U. S. 111, it has not done so. The whole 
legislative history of the matter, therefore, 
has been the intent on the part of Congress 
to leave regulation to the states. 


Mr. Justice Jackson, while dissenting upon 
the grounds hereinbefore stated, held that 
as a matter of fact modern insurance busi- 
ness, as usually conducted, is commerce, and 
where it is conducted across state lines, is 
interstate commerce; but he stated that in 
contemplation of law, insurance had acquired 
an established doctrinal status not based on 
present-day facts, and that this status had 
long been accepted by the Court, the Con- 
gress, and the states, and that as long as 
Congress acquiesced, the Court should ad- 
here to this doctrine. 


The Previous Decisions 


Of the twelve previous cases holding that 
the business of insurance is not interstate 
commerce, four were decided before the 
enactment of the Sherman Act, eight after, 
and of these, two after the Clayton Amend- 
ment of 1914. The Supreme Court during 
the period of these decisions, since the passage 
of the Sherman Act (1890) had a number of 
other cases, not involving insurance, before 
it requiring a construction of the Act, yet in 
the subsequent insurance cases, it consistently 
held that insurance was not interstate com- 
merce. 


Perhaps of some added significance is the 
fact that Justice Holmes and Justice Brandeis, 
often referred to as great liberals, not in- 
exorably bound by precedent, concurred in 
those decisions rendered when they were 
members of the court. Holmes sat in four 
of these cases, and of these, Brandeis sat in 
three, and wrote one of the opinions of the 
court. 


In Bothwell v. Buckbee Mears Co., 275 U. S. 
275, 72 L. Ed. 277 (1927) Justice Brandeis, 
in writing the opinion of the court, said: 

“A contract of insurance, although made with 
a corporation having its office in a state other 
than that in which the insured resides, and in 
which the interest insured is located, is not 
interstate commerce."’ 


He cited New York Life Insurance Co. v 
Deer Lodge County, supra, in support of his 
statement. In that case, as hereinbefore 
pointed out, the court again reviewed the 
whole subject and concluded that the busi- 
ness of insurance was not interstate com- 
merce, even though the facilities thereof were 
used in carrying it on. That opinion shows 
that the modus operandi of the business was 
no different from what the indictment in the 
instant case alleged it to be. Mr. Justice 
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Holmes concurred in the opinion in the Deer 
Lodge County case. 


It is true that the same specific issue was 
not involved in the twelve previous cases as 
was presented in the instant case, but the 
same underlying question was decided: whether 
the business of insurance is interstate com- 
merce. 


In eight of the previous cases the question 
for decision was whether discriminatory state 
legislation as to foreign insurance companies 
doing business in the state was valid. If in- 
surance was interstate commerce, the legis- 
lation was invalid as a discrimination against 
and a burden on interstate commerce. If 
insurance was not interstate commerce, the 
legislation was valid as a proper exercise of 
the right of the state to admit foreign in- 
surance companies to do business in the state 
upon such terms as the state saw fit to 
require, as a foreign corporation is not a 
citizen within the meaning of the privilege 
and immunity clause of the Constitution, 
Bank of Augusta v. Earle, 13 Pet. 519, 10 L. 
Ed. 274, and many subsequent cases. 


Paul v. Virginia 


The first of these cases was Paul v. Virginia, 
8 Wall. 168, 19 L. Ed. 357 (1869), and its 
reasoning and conclusion has since been 
followed. In that case the court said: 


“Issuing a policy of insurance is not a trans- 
action of commerce. The policies are simple 
contracts of indemnity against loss by fire, en- 
tered into between the corporations and the 
assured, for a consideration paid by the latter. 
These contracts are not articles of commerce 
in any proper meaning of the word. They are 
not subjects of trade and barter offered in the 
market as something having an existence and 
value independent of the parties to them. They 
are not commodities to be shipped or forwarded 
from one State to another, and then put up 
for sale. They are like other personal contracts 
between parties which are completed by their 
signature and the transfer of the consideration. 
Such contracts are not interstate transactions, 
though the parties may be domiciled in different 
States. The policies do not take effect—are not 
executed contracts—until delivered by the agent 
in Virginia. They are, then, local transactions, 
and are governed by the local law. They do not 
constitute a part of the commerce between the 
States any more than a contract for the pur- 
chase and sale of goods in Virginia by a citizen 
of New York whilst in Virginia, would consti- 
tute a portion of such commerce.”’ 


The Court in each case held the legislation 
valid because the business of insurance was 
not interstate commerce. The majority opin- 
ion, in referring to these previous cases, 
stated that the Court’s “attention was focused 
on the validity of state statutes—the extent 
to which the Commerce Clause automatically 
deprives states of the power to regulate the 
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insurance business.” The majority opinion 
then went on to state that the generalization 
and reasoning in Paul v. Virginia were con- 
sistently adhered to to uphold the insurance 
laws of the state. While such is clearly true, 
it was the legal basis upon which state laws 
were upheld which is the matter of im- 
portance. 


The state laws in at least eight of these cases 
would have been invalid if insurance had 
been held to be interstate commerce. The 
simple fact is that the majority opinion con- 
strues the business of insurance differently 
from, and repudiates the doctrine of, the 
previous cases. It would seem that the de- 
cisions of the court over a period of many 
years should have been given considerable 
weight. There is nothing, however, in our 
judicial system to prevent the Court from 
overruling previous doctrines or lines of de- 
cision. To illustrate, within the last four 
and a half years, that is since 1940, the 
Supreme Court has overruled not less than 
sixteen prior cases or lines of decision on 
separate subject matters, without including 
the present case among them. 


The Aftermath 


What effect this decision will have is a 
separate subject for study, and indeed a 
complicated one. The decision, according 
to the dissenting opinions, foreshadows a 
generation of litigation. While regulation 
is not the same in each state, it has been 
built up for over a century. Obviously, the 
states will not take the effects of the deci- 
sion “lying down”, particularly so to the 
extent that these effects deprive it of reve- 
nue, and political control. Possibly, the 
states will have the sympathetic support of 
the companies. The companies have during 
the years accommodated their policies to 
state regulation. Possibly also the com- 
panies are apprehensive of a new system 
of centralized regulation, not only because 
it would be new and different, but because 
“business” generally is fearful of certain 
aspects of federal administrative control as 
now conducted. 


As pointed out in the beginning of this dis- 
cussion, the decision vests in Congress the 
power to regulate the imsurance business to 
the fullest extent under the Commerce Clause, 
restrained only by other constitutional pro- 
visions such as that of due process. The 
state is deprived of the power to regulate, 
at least to the extent that Congress exercises 
the power to regulate. 

If insurance be interstate commerce, Con- 
gress has “occupied the field” to the extent 
of the area covered by the Sherman Act, 
and any other federal act applicable to inter- 
state commerce as it may be applied to the 
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insurance business. To what extent does 
the Federal Trade Commission Act now 
operate upon the scope of the business of 
insurance? To what extent has Congress 
through that Act “occupied the field”, and 
thereby taken such area of control from the 
states? May that Commission, to prevent 
alleged practices in unfair competition in 
interstate commerce, regulate rates, agents’ 
commissions, and other aspects of the busi- 
ness? Even if Congress does nothing fur- 
ther, and regardless of whether the Federal 
Trade Commission Act, or any other federal 
act, other than the Sherman Act, covers the 
insurance business, or any aspects of it, the 
effect of the decision is to deprive the states 
of the power to pass any legislation putting 
different requirements carrying a heavier 
burden on insurance companies incorporated 
under the laws of other states than it puts 
upon domestic insurance corporations. The 
decision now renders invalid all such state 
statutes. If a foreign insurance company is 
otherwise taxed the same as a domestic 
insurance company, a statute levying a pre- 
mium tax in addition on foreign insurance 
companies is, in my opinion, now invalid. 
Other statutes making requirements for 
foreign insurance corporations to do business 
in the particular state raise the question 
as to whether they put an unequal burden 
on such corporations as against domestic 
corporations. I do not understand that the 
Supreme Court now holds that a state may 
pass discriminatory legislation against inter- 
state commerce, McGoldrick v. Bern-Wend 
Coal Mining Co., 309 U. S. 33, 84 L. Ed. 656 
(1940); Union Brokerage Co. v. Jensen, 88 
L. Ed. 887 (1944). 


Obviously the Act invalidates also all those 
state laws which permit fire insurance com- 
panies doing business in the state to form 
a rating bureau and use the rates fixed by 
the rating bureau. There appear to be five 
states having such statutes and it may be 
argued also that the statutes of eleven other 
states, which merely give to the state in- 
surance commission power to disapprove the 
rates, are also rendered invalid by the 
decision, 

The foregoing discussion is merely illustra- 
tive of questions created by the decision, 
and is not pretended to be either a full 
statement of the questions or a full discus- 
sion of those questions stated. 


Conclusion 


Inherent in the question before the court 
was the issue of states’ rights versus central- 
ized federal control. I grant that the ques- 
tion of whether insurance as now conducted 
is interstate commerce, considered academi- 
cally or abstractly, apart from established 
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GEORGIA ADOPTS THE NEW YORK 
STANDARD FIRE POLICY 


By Estes Doremus 


Attorney, member of the firm of Smith & 


Bloodworth, Atlanta, Georgia. 


On March 1, 1944, the new Standard Fire 
policy was adopted in Georgia, and becomes 
mandatory on and after December 31, 1944. 
The contract was adopted in substantially 
the same form several years ago in some 
states. From the standpoint of the loss de- 
partment it involves many important changes 
from the old policy. It is essentially an un- 
derwriter’s contract, and whether or not it 
will widen the breach between the under- 
writing and the loss department remains to 
be seen. In the writer’s opinion, the day 
will come when the underwriters will wish 
that some “clubs” had been left with which 
to deal with crooked losses. 

As an example, take the parallel case of 
the New Standard Automobile policy which 
now has been in force several years. The 
deletion of the provision requiring that suit 
be brought on those contracts within one 
year, has proven most costly. There have 
been entirely too many cases where that 
would have been the only defense and in its 
absence there was nothing else to do but to 
take it lying down. 


Smith, 


“Unconditional and Sole Ownership” 


The most important single change effected’ 


is the conversion from a contract based upon 
unconditional and sole ownership of prop- 
erty to a so-called “interest policy”. That 
is to say, a policy protecting the insured’s 
interest of whatsoever nature, subject to 
demonstration and proof in the event of loss. 
There probably was no clause in the old con- 
tract which was susceptible of more viola- 
tions than that requiring unconditional and 
sole ownership. How the “interest” feature 
will stand up in the Courts remains to be 
seen. 


The decisions with respect to knowledge or 
notice acquired before and after issuance of 
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the contract held that matters arising prior 
to the issuance of the policy were subject to 
waiver while matters arising subsequent 


thereto were not. The new policy says that 
the insured may collect for his interest. The 
immediate question that arises is what is his 
interest ? 


The Interest of the Insured 


Is the interest of the insured under the new 
contract simply his equity in the property 
or is it the loss that he would suffer in the 
event of fire? I have reference now to those 
instances where the insured failed to notify 
the agent of an outstanding mortgage or 
loan deed (Agents should be most careful 
in determining the amount of every interest 
in the property insured). 


In construing the old unconditional and sole 
ownership clause a number of our Courts 
have held that such an encumbrance was not 
a violation for the reason that the entire 
loss fell on the insured. This rule was on 
the basis of purely equitable principles. 
Under the “interest” feature take this ex- 
ample. The insured owns a five thousand 
dollar home on which there is a loan of 
$2,000. The loan is not noted on the con- 
tract. A loss occurs, the equity of the in- 
sured being $3,000. It is not at all 
inconceivable that some of these Courts would 
hold that the insured having lost his mort- 
gaged home that his “interest” was the en- 
tire amount of the insurance for the reason 
that the entire loss fell on him. This change 
is going to be subject matter of much liti- 
gation. And the new language will not give 
the Companies any more protection than the 
old. Had the framers of the contract, how- 
ever, put some teeth into the non-waiver 
clause, then lawyers might be in a better 
position to uphold the intent of the “inter- 
est” provision. 


Waiver, Lightning, Fraud, etc. 


The waiver provisions are in lines 49 to 55 
inclusive of the new contract. That clause 
should have been so worded that parol evi- 
dence as to matters arising prior to the 
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issuance of the policy would have been 
barred as effectively as those arising subse- 
quent thereto. The war risk exclusion 
clause, lines 11 to 24 inclusive, bridges the 
gap between the new contract and the War 
Damage Corporation policy. 

A noteworthy feature of the new contract 
is that the insuring clause includes both 
fire and lightning coverage and the term 
“lightning” is in no way restricted or qual- 
ified. The result is that damage by lightning 
to electrical apparatus is covered by the con- 
tract under discussion. 


The “Fraud Clause” has been changed by 
inserting the word “wilfully” immediately 
before the words “concealed or misrepre- 
sented”. The courts generally already had 
supplied this word so this change merely 
meets that criticism. There really is no 
greater burden on the companies under the 
new language than the old. The: question 
was and still is one for the jury. 


The provision “order of civil authority” has 
been amended to cover loss caused by “acts 
of destruction at the time of and for the 
purpose of preventing the spread of fire, pro- 
vided such fire did not originate from any of 
the perils herein specifically excluded”. The 
net result is more complete protection against 
loss due to acts over which the insured has 
no control and removes a cause of much 
friction and litigation. 


Forfeiture Provisions Eliminated 


Other provisions creating a forfeiture which 
have been eliminated are: 


(a)—If the subject of insurance be a 
building on ground not owned by the in- 
sured in fee simple. 


(b)—If with the knowledge of the insured 
foreclosure proceedings be commenced or 
notice given of the sale of property by rea- 
son of any mortgage or trust deed. 


(c)—If any change, other than by the 
death of the insured, take place in the in- 
terest, title or possession of the subject of 
insurance (except change of occupants with- 
out increase of hazard). 


The prohibition of other insurance has been 
made permissive in the new form, or the 
amount of insurance permitted may be lim- 
ited by endorsement attached to the policy. 
Here again a fuller non-waiver clause would 
be most valuable. 


Suspension of Liability 


The clause suspending liability while me- 
chanics are employed in building, altering 
or repairing the described premises; while 
illuminating gas or vapor is generated on 
the premises, or while there is kept, used, 
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or allowed on the premises fireworks, Greek 
fire, phosphorus, explosives, benzine, gasoline 
or gun powder, all have been eliminated. 
These conditions suspending liability were 
omitted from the new contract because it 
was felt that they were too rigid and that 
they are no longer necessary under present 
day conditions. For the same reason the 
committee omitted the clause suspending lia- 
bility on manufacturing establishments while 
operated between the hours of 10 P. M. and 
5 A. M. or while not operated beyond a pe- 
riod of ten days; and the general permission 
for vacancy or unoccupancy was extended 
to sixty days because it was felt that the ten 
days period previously allowed was entirely 
too short. 

The “Fall of Building” clause also has been 
left out of the new policy, the reason being 
that it raised so many questions of fact that 
its practical application was most difficult. 
One has only to look back a few years at 
the Gainesville Tornado to see the practical 
side. There is no particular reason for the 
clause because after a building has fallen, 
not as a result of any fire, there was nothing 
left to insure. 


Chattel Mortgages 


The framers of the new policy eliminated the 
clause suspending liability on property en- 
cumbered by a chattel mortgage because, its 
application was thought to be unduly harsh 
and also because so many forms now in use 
contain permission for mortgages on chat- 
tels. 


The writer does not agree with this conclu- 
sion. Too many fires are the result of top- 
heavy chattel mortgages and the companies 
should have some protection in these cases 
other than the bare defense of arson which 
is most difficult to prove. Certainly the ap- 
plication of no clause involving a violation 
could be called harsh where it was used as 
a defense against incendiarism. 


One may waive anything for his own ben- 
fit and it would have been better policy for 
insurers to continue the policy of waiving 
this violation where the loss was entirely 
honest and the amount susceptible of ascer- 
tainment. 


Tender of Excess Premiums 


The provision in the cancellation clause as 
to excess premium, “if not tendered, shall 
be refunded on demand’, should be an 
answer to those decisions by the Courts that 
laid such stress on tender. It will eliminate 
a great many cancellation headaches. The 
clause in the new contract with respect to 
the filing of proofs of loss is substantially 
unchanged. Would it not have been better 
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to make failure to file proof a forfeiture? In 
crooked losses, proofs rarely are filed on 
time or at all. There is another forfeiture 
that could be waived, and would be waived 
in honest losses, while at the same time serv- 
ing as a defense against fraud. 


Examination Under Oath 


Other important provisions that have been 
retained in the 1943 contract are those with 
respect to appraisal and examination under 
oath, the latter the most powerful weapon in 
the hands of the insurance lawyer. Over a 
period of some 22 years I have had uniform 
success in examining under the clause and 
demanding examinations under the clause 
which were declined. In one particular case 
in North Carolina the insured submitted 
to the examination but declined, on the ad- 
vice of his counsel, to answer material ques- 
tions and to make a fair disclosure of the 
facts inquired into. The insured’s attorney 
in that case subsequently decided, when lia- 
bility was flatly denied, that it would not 
be worthwhile to institute suit and none 
ever was instituted. 


As to the question of endorsements, their 
use has not been curtailed to any great ex- 
tent. Time and the demand of agents and 
brokers will give the answer. 


THE DOCTOR AS DEFENDANT 


Said the code of Hammurabi (circa 2250 
B.C.): “If a physician make a deep in- 
cision upon a man with his bronze lancet 
and cause the man’s death, or operate on the 
eye socket of a man with his bronze lancet 
and destroy the man’s eye, they shall cut off 
his hand”. 

Today the primitive vengeahce is refined 
and disguised as the civil suit for damages. 
(See Holmes, The Common Law.) But to 
the defendant doctor in a malpractice action, 
it is no less catastrophic. Even where he has 
been normally prudent and has insured his 
liability, his loss of prestige and custom may 
well ruin him, where inability to pay a judg- 
ment does not. Fear of malpractice actions 
is a gibbering spectre in the doctor’s closet. 
Six times as many patients sued their doc- 
tors in 1935 as in 1921. About four thousand 
such actions were brought against physicians 
in 1937. To make the law of malpractice a 
shield for the doctor as well as a sword for 
the patient is the aim of Medical Malpractice 
by Louis J. Regan, M. D. LL.B. ($5.00, 
C. V. Mosby Co., St. Louis, Mo., 1943). 





Doctor and Lawyer 


The author aims his book primarily at the 
education of the doctor. But the interests 
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of the doctor and his counsel in the defense 
of malpractice suits are so closely knit, 
that there is very little in the book that 
would not interest insurance counsel charged 
with the defense of malpractice suits and 
claims. 

The author first discusses briefly in each 
section of his book, the problem to be treated 
and then illustrates the points made by ex- 
tracts and digests from illustrative decisions 
in malpractice cases. The case annotations 
are copious, and apt. He includes chapters 
on the definition and illustration of malprac- 
tice; the relation of physician and patient; 
the consent necessary for operations and 
autopsies ; privileged communications ; the lia- 
bility of the doctor for the acts of his part- 
ner, employee or associate; the liability of 
hospitals; expert witnesses and their testi- 
mony; the dentist and malpractice; and a 
very practical section on Malpractice Pro- 
phylaxis suggesting how the doctor can keep 
himself on the side of the angels instead of 
sending his patient there. He also includes 
various forms such as “consent to opera- 
tion”, etc. that should prove helpful to doctor 
and counsel. 


Bollenbach v. Bloomenthal 


In an annotated work such as this certain 
errors will creep in. Thus on page 93, the 
author says: “The doctrine of res tpsa loqui- 
tur has been held applicable in a case 
where particles lodged in the respiratory 
passages of the patient while the dentist, 
with the use of an anesthetic, was extract- 
ing a tooth”, and cites as contra, Bollenbach 
v. Bloomenthal, 258 (sic) Ill. App. 305.” Now 
the correct citation of the Bollenbach deci- 
sion of the Illinois Appellate Court is 255 
(not 258) Ill. App. 305. But that decision 
is not contra, but pro the text statement. 
However the case went up on certiorari to 
the Illinois Supreme Court, where, in a not 
entirely clear decision (Bollenbach v. Bloom- 
enthal, 341 Ill. 539, 173 N. E. 670) the 
court held that the doctrine of res ipsa 
loquitur applied provisionally only to the 
extent of making out a prima facie case for 
the plaintiff and raising a tentative presump- 
tion of negligence which, as a procedural 
device, then required the defendant dentist 
to come forward with evidence bearing on 
the act of negligence; that once any evi- 
dence tending to rebut negligence was pro- 
duced by the defendant the presumption 
vanished and thereafter (in the absence of 
any new evidence produced by plaintiff) it 
was improper for the court to instruct the 
jury on res ipsa loquitur and to allow plain- 
tiff’s counsel to argue that theory to the 
jury. 
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The Bollenbach case also enunciated the very 
important exception to the general rule 
making res ipsa loquitur applicable where the 
defendant is in sole control of the “acts, in- 
struments and objects” involved. The ex- 
ception runs as follows: that the doctrine 
cannot be applied where the defendant did 
not have control, but was merely seeking to 
get control, of the “acts, instruments and ob- 
jects” brought to bear upon the result com- 
plained of. The Supreme Court said: 


“there Dr. Bloomenthal did not have complete 
control of the tooth in question but was seeking 
to get control of it when the crown fractured 
into many pieces during the extraction. In ex- 
tracting a tooth the dentist cannot always pro- 
duce the most favorable result, as the physical 
condition of the tooth itself must always be 
reckoned with. The mouth-pack was likewise 
shown not to have been under the complete 
control of Dr. Bloomenthal, as the expert evi- 
dence shows that in some manner, either by 
heavy breathing, nervousness, tendency to 
vomit, or by an involuntary action of her 
tongue, the patient may have dislodged it. 
Thus, to say that Dr. Bloomenthal had complete 
control over either the tooth or the mouth-pack 
is, under the circumstances, carrying the doc- 
trine of res ipsa loquitur entirely too far." 


Written Notice of Injury Claim 


One other lapse; at page 155 Regan says: 
“In some jurisdictions, statutes exist pro- 
viding that no action for damages for injury 
to the person shall be maintained unless 
within a period provided, generally — six 
months to two years, written notice of the 
injury and claim for damages is given to the 
person causing such damages”. He then by 
footnote refers to “Wisconsin, New York, 
Missouri, Georgia, Alabama, Pennsylvania, 
Massachusetts, and //linois” (Italics added). 
Illinois has no such statute. Probably what 
the author has in mind is the statute requir- 
ing written notice to a municipality within 6 
mo, (etc.) of the injury, as a condition pre- 
cedent to filing suit against the city. Sucha 
statute Illinois has. Chap. 24, Smith-Hurd 
Ili, Rev. St. § 1-11. It reads as follows: 

“‘Within six months from the date that such an 
injury was received or such a cause of action 
accrued, any person who is about to commence 
any civil action in any court against any mu- 
nicipality for damages on account of any injury 
to his person shall file in the office of the city 
attorney . ..a statement in writing... giving 
the name of the person to whom the cause of 


action has accrued, the name of the person in- 
jured, etc., etc.”’ 


Obviously the statute applies only to suits 
or claims against a municipality, and can 
have no application to a malpractice action, 
unless somehow a city was made a defend- 
ant by reason of malpractice on the part of 
some municipally employed doctor. (We 
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were unable to find such a statute in Mis- 
souri. We didn’t check for the other states 
cited). 


Lacuna 


We had hoped to find a chapter on our 
friends the psychiatrists, who have lately 
been pushing the thing too far by pronounc- 
ing every third Selective Service rejectee to 
be a_ psycho-neurotic. Are there reported 
malpractice cases against psychiatrists? 
What is the specific charge, what the de- 
fense? What schools, what techniques, were 
under fire? Now that the movies have glori- 
fied the profession, and, through the art of 
Ginger Rogers, made it glamorous and fun 
to be a psycho-neurotic “lady in the dark”, 
does the service of summons never mar the 
servicing of Psyche? Is life for the disciples 
of Freud, Jung, Adler always just a bed of 
neuroses? Doubless not. But we would have 
liked to see the proof. 


Preventing Malpractice 


We miss. too, in the section headed “Mal- 
practice Prophylaxis”’—a recognition of the 
truly prophylactic function of prosecution of 
the bona fide malpractice case in purging 
the profession of the inept. True, speak- 
ing of legitimate malpractice claims and 
suits, the author says: “In such cases, the 
great majority of doctors earnestly desire 
that the injured patient receive compensa- 
tion and that the unfit practitioner be elim- 
inated.” But the difficulty of inducing doctors 
to testify for the plaintiff in a malprac- 
tice case is a commonplace. Unless the 
defense of malpractice cases is to be based on 
a conspiracy against the community, doctors 
should freely testify when a clear case of 
malpractice is involved. The Shavian re- 
proach, that “every doctor will allow a col- 
league to decimate a whole countryside 
sooner than violate the bond of professional 


etiquette by giving him away”, should be: 


made as unmerited as it is unfair. 


The Doctor's Dilemma 


In fact we recommend as a fine prophylaxis 
for malpractice the reading of Shaw’s en- 
tire preface to The Doctor's Dilemma, espe- 
cially the wise words of the Sage of Beaver 
on the “Recoil of the Dogma of Medical 
Infallibility on the Doctor.” For insurance 
counsel engaged in the defense of malprac- 
tice suits Medical Malpractice provides a 
good general outline brief, as well as a 
wealth of practical material that will be of 
great help in the defense and prevention of 
Malpractice Suits. 
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RELATION OF EMOTIONS TO 
INJURY AND DISEASE: LEGAL 
LIABILITY FOR PSYCHIC STIMULI 


30 Virginia Law Review 193-317 (March, 
1944) 
By Hubert W. Smith 


Associate in Medical-Legal Research, Harvard 
University. 








The question of injury through psychic 
stimuli has been studied by the author by 
examining practically all leading cases which 
have reached the appellate courts of the 
United States and the British Empire. It 
appeared from the 301 cases examined that 
the injuries which plaintiffs allegedly sus- 
tained had significant features. Women liti- 
gants exceeded men in a ratio of 5:1. The 
injuries in suit involved either transient 
“nervous shock” or a claim of serious bodily 
injury. 

Nervous shock from psychic stimuli pro- 
duces only relatively transient upset or disabil- 
ity through excessive physiological responses, 
except in cases where such responses cause 
more serious injury by acting upon a pre- 
existing state of vulnerability. 

Despite impressions prevalent in some 
quarters, psychic stimuli such as fright do 
not usually produce physical injury or dis- 
ability in an average person. Production of 
transient disability from nervous shock calls 
for violent stimulation; production of seri- 
ous injury calls for an idiosyncratic or im- 
paired subject. 


An average person in good health, who 
complains only of “nervous shock” and con- 
sequent illness, should not be allowed com- 
pensation for more than one week’s loss of 
time. 

Persons who suffer substantial physical 
injury from purely internal operation of 
psychic stimuli, should be compensated only 
on the theory that a preexisting condition or 
impairment has been aggravated. 


It is not enough for negligence that a 
reasonably prudent actor should have fore- 
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seen substantial risk that his conduct would 
arouse psychic emotions such as fear. The 
test of negligence is whether the prudent 
actor should have anticipated that his con- 
duct created substantial risk that injurious 
fright or emotion would be aroused in an 
average person. 


Study of litigated cases shows that plain- 
tiff’s preexisting idiosyncrasy or impair- 
ment is a factor to be reckoned with in a 
majority of claims. 


The Average Person 


This raises hitherto neglected legal prob- 
lems. If the psychic stimulus was not cal- 
culated to injure an average person, there 
is no negligence and no liability for injury 
suffered by an idiosyncratic plaintiff. This 
general rule may have exceptions, as, for 
instance: 


a. Where defendant is chargeable with notice 
that his conduct carries special risk; 

b. Where defendant’s conduct is willful, and 
perhaps where it is wanton; 

c. Where defendant has committed a battery 
or independent tort to which a court will permit 
plaintiff to tack on ‘‘parasitic’’ damages for 
fright or other psychic stimuli and their results 
even though these would not be independently 
actionable. 


If defendant would be subject to some 
liability, because his conduct involved the 
requisite likelihood of causing “nervous 
shock” in a test person of average resistance, 
he is liable to plaintiff for more extensive in- 
juries, arising from the latter’s idiosyncrasy, 
even though defendant as actor was unaware 
of this special risk. The merit of this rule 
is disputable; it is open to challenge on 
logic but not on the authorities. 


Policing of proof has been the primary 
need, and the neglected task, in judicial han- 
dling of cases involving alleged injury from 
psychic stimuli. Existence of a conflict in 
expert testimony is the current test applied 
in testing adequacy of Scientific Proof, but 
this affords no criterion for judging suff- 
ciency of evidence to support a verdict. The 
net balance of justice in the years 1880-1944 
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would have been greater had redress been 
denied in all cases of alleged injury from 
psychic stimuli. Harsh criticism of con- 
servative courts has been misdirected if 
reckoning is made in terms of administrative 
results. 


Legal theory is on the side of giving a 
right of action for alleged injury through 
psychic stimuli without requiring contem- 
poraneous impact. Purity of proof can be 
protected, and the scales of justice balanced 
if courts will take judicial notice of the 
requirements of Scientific Proof embodied 
in the principles and criteria to which at- 
tention was drawn in the article. 


As emotional stimuli are so often mere 
trigger mechanisms calling forth symptoms 
of a preexisting disorder, achievement of 
just compensation calls for careful appor- 
tionment of final disability between the pre- 
existing impairment or disease and the stim- 
ulus which aggravated it. 


The authors have endeavored to provide 
a rationale based on pertinent legal and 
scientific considerations, for recognition of 
liability in cases of alleged injury through 
psychic stimuli, Certain problems more 
closely related to trial of cases, as, for in- 
stance, malingering and measure of damages, 
were canvassed in a companion monograph. 
[See Smith and Solomon, “Traumatic Neu- 
roses in Court,” 30 Virginia Law Review, 
December, 1943, p. 87-175; L. P. D. (1944) 
7 5065. ] 

The requirement of impact has no sub- 
stantial relevancy to legal liability and no 
merit as a practical filter. With the ad- 
vance of scientific knowledge, especially in 
physics, “physical impact” in the sense of 
striking the person of the plaintiff with a 
“physical object” becomes meaningless. 


By the same token the distinction between 
“organic” and “functional” disorders has 
been eliminated. Disorder of function in an 
organ cannot occur without structural changes 
in that organ, although these may be tem- 
porary. 


If the law momentarily clings to distinc- 
tions between gross and microscopic injury 
and false distinctions between “organic” 
and “functional” disorders, it can be justified 
only by difficulties of proof. This justifica- 
tion should vanish with introduction of proper 
criteria of proof and of improvement mech- 
anisms of trial for handling scientific issues. 


Suggestions 


As juries returned verdicts for defendant 
in only 7 of the 301 cases, despite crucial 
defects in a majority of cases, the hope of 
improving justice in this field depends largely 
on enlightened action by the judiciary in 
several possible connections: 
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(1) In actions for injury without impact, 
the trial court should be careful in charging 
the jury to stress the fact that negligence 
is not proved unless it appears from a pre- 
ponderance of the credible evidence that 
defendant’s conduct created an unreason- 
able and foreseeable risk of causing injurious 
psychic reactions in a person possessed of 
average health and resistance to injury by 
such stimuli. 


(2) In jurisdictions which permit the trial 
judge in charging the jury to comment upon 
the weight and credibility of the evidence, 
careful exercise of his prerogative should 
lend seasoned discriminations to the triers 
of fact and put them in touch with signifi- 
cant features of the particular case. 


(3) Verdicts should be directed against 
persons having the burden of proof in all 
cases where the evidence is insubstantial 
and speculative. This means of sifting out 
unmeritorious claims is now being used too 
infrequently. 

(4) Trial and appellate courts should 
watch verdicts intently for excessiveness, 
particularly since preexisting impairment of 
the plaintiff and exaggeration of the disabil- 
ity are common attributes of alleged injury 
through psychic stimuli. 

(5) To achieve basic correction of exist- 
ing abuses, the judicizry must undertake 
more carefully to test sufficiency of the evi- 
dence to support a verdict, In reacting to 
this challenge, courts can improve justice 
by taking judicial notice of fundamental 
criteria of Scientific Proof now available. 

Also included in the article are an appen- 
dix citing nervous shock cases classified in 
accordance with alleged stimulus showing 
the nature of the social conduct involved, 
and an appendix citing nervous shock cases 
classified in accordance with alleged injuri- 
ous response. 


FREEDOM OF LITIGATION: II* 
INJURIES RESULTING IN DEATH 


38 Illinois Law Review, January-February, 
1944, p. 248-269 


By Leon Green 


Dean and Professor of Law, Northwestern Uni- 
versity. 


In 1846, the English Parliament, by enact- 
ment of the Fatal Accidents Act, better 
known as Lord Campbell’s Act, gave the 
courts the nod for developing full and ade- 
quate protection for the members of a family 
injured by the wrongful killing of another 
member of the family group. 

*Continued from 38 Illinois Law Review, 
November-December, 1943, p. 117-127; Inswrance 
Law Journal, July, 1944, p. 407. 
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Recovery under the Act, however, was 
limited strictly to pecuniary loss. And then 
came as nice a twist of the judicial wrist as 
ever laid a statute low. The courts held 
that this new cause of action was subject 
to all the defenses that would have been 
available against a personal injury action 
of the deceased immediately before his 
death. Only in recent years have the Eng- 
lish courts shown a more liberal attitude 
toward the Act and kindred legislation. 


The Illinois Statute 


The Illinois Injuries Statute, enacted in 
1853, was substantially a copy of the first 
two sections of Lord Campbell’s Act and 
the New York statute of 1847. 


There were two very marked differences. 
The Illinois statute provides that any re- 
covery is for the exclusive benefit of the 
widow and next of kin. While it thus may 
reach beyond the members of the immediate 
family to collateral kindred, in many cases 
it is more restrictive than the English act. 
At the same time, it limits the total recovery 
to a relatively small amount, irrespective of 
the number of the members of the family 
and irrespective of the loss suffered by any 
one or all of such members. The original 
limit of $5,000 was later raised to $10,000. 

There are numerous cases in which the 
pecuniary damage done to a family by the 
loss of the father or mother or some other 
member who is peculiarly talented will far 
exceed this limit. Then why was such a 
low and arbitrary limit provided? 

There was a strong feeling among pioneer 
folk that damage suits for personal injuries 
and deaths were somehow or other shame- 
less attempts to extort blood money, and 
that lawyers who brought such suits were 
shysters. The strong lobbies maintained by 
the railroads utilized this prejudice to good 
effect with legislatures. Their lawyers did 
likewise with juries. 

In only a few states where a limitation 
was provided has the public reaction grown 
strong enough to remove it. The combined 
strength of the railroads and insurance com- 
panies is so great that there is little likeli- 
hood that the arbitrary limits on death 
recoveries where they now exist will ever 
be removed. 

This holds human life terribly cheap, and 
indeed trifling as compared with the recov- 
eries allowed in personal injury cases. The 
present limit is entirely out of line with 
recoveries in other jurisdictions where arbi- 
trary limits are absent, and in the same 
type of case brought in the Illinois courts 
under the Federal Employers Liability Act. 

This great contrast may have been one 
of the reasons why the legislature amended 
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the statute in 1903 to provide “that no action 
shall be brought or prosecuted in this state 
to recover for a death occurring outside of 
this state.” 


The statute, however, is construed so as 
to permit recovery for damages in case of 
death outside of the state due to an injury 
received in the state. But recovery was de- 
nied for the death of an Illinois citizen who 
suffered fatal injuries in another state, even 
though the cause of action arose before the 
statute was amended. 

The statute was again amended in 1935 to 
provide “further, that no cause of action 
shall be brought or prosecuted in this State 
to recover damages for a death occurring 
outside of this State where a right of action 
for such death exists under the laws of the 
place where such death occurred and serv- 
ice of process in such suit may be had upon 
the defendant in such place.” 


Amendment of Cause of Action 


Another peculiarity of the statute is found 
in the fact that the provision for commenc- 
ing suit two years after the death was 
changed by an amendment in 1903 to one 
year. Moreover, the court construed this 
provision not as a period of limitation, but 
as a condition of liability, so that if the 
declaration did not state facts showing the 
death within one year a cause of action was 
not stated. 


Nor could it be cured by an amendment 
of the pleading filed after the expiration of 
one year from the time of the death. This 
holding was adhered to in the face of a 
general amendment applicable to all statutes 
of limitation, and of an express amendment 
of the Civil Practice Act in 1929, which 
seemingly was designed to avoid the inter- 
pretation. It required the most explicit lan- 
guage of Section 46 of the Civil Practice Act 
of 1933 to overcome it. 

If the legislature was niggardly in provid- 
ing a remedial measure, the court has been 
even more niggardly in giving it effect. 


Damages 


Following the English courts and many 
American courts, the Illinois Supreme Court 
has restricted damages to “pecuniary” loss. 


But here the similarity ends. What is pe- 
cuniary loss? The court’s construction of 
this term cannot be adequately indicated by 
any brief statement, but an examination of 
its own resumé of its holdings, as expressed 
in Chicago Peoria & St. Louis R. R. Co. v. 
Woolridge, 51 N. E. 701 (1898), gives some 
idea of how guarded it has been in allowing 
recoveries even within the low limit set by 
the legislature. 
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It is apparent from the resumé that what 
the particular member of the family might 
expect in the way of services, food, clothing, 
education, entertainment, care, advice, or 
other things capable of monetary value, or 
the age, condition or peculiar situation of 
the lineal beneficiary, is wholly immaterial. 

The inquiry is limited strictly to what the 
deceased would earn and contribute to the 
group as a whole, and this is determined by 
“his prospect of life and his means, oppor- 
tunities, ability and habits with reference 
to the making and saving of money or 
money’s worth.” That this restriction of 
inquiry into what losses the beneficiaries 
have suffered has been a great factor in hold- 
ing down the verdicts in death cases to rela- 
tively small amounts is obvious from a sur- 
vey of the cases appealed. 


This interpretation is out of line with the 
holdings of many courts in states having sim- 
ilar statutes. The provisions of the statutes 
are reduced to the very narrowest terms that 
could possibly be given them—terms that 
minimize still further the wholly inadequate 
limit set by the legislature. 


Defenses—Negligence of Beneficiary 


The court also followed the lead of the 
English courts in reading into the Act all 
the defense that would have been available 
against the personal injury suit, although, as 
was said by the United States Supreme 
Court, “it is hardly possible to place the 
general holding upon any very logical ground.” 

That the statute did not require this con- 
struction, as to all such defenses, has been 
demonstrated by the decisions of other 
courts which have refused to allow them to 


defeat the action of the beneficiaries under 
the statute. 


Contributory negligence of deceased has 
been one of the principal defenses against 
the action for wrongful death. But that is 
not the only use which has been made of 
that defense to bar an action under the 
statute. Even more exacting has been the 
defense of contributory negligence on the 
part of a beneficiary under the statute. 


This employment of contributory negli- 
gence has had a peculiar development. In 
Ohnesorge v. Chicago City R. Co., 102 N. E. 
809 (1913), the father, joined by another, 
as administrators, sued for the death of a 
four-year-old child. Recovery allowed in 
the trial court was denied by the Appellate 
Court, and its judgment affirmed by the 
Supreme Court. The Appellate Court found 
that the negligence of the father contributed 
to the death of the child and that this fact 
defeated the entire action, even though the 
mother and an older brother were also 
beneficiaries. 
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The Supreme Court insisted that under a 
long line of its own cases the contributory 
negligence of the parents of a child is a 
bar to an action by the administrator to re- 
cover damages for the death of the child 
under the statute. 


The doctrine was carried to its logical 
absurdity, however, in Hazel v. Hoopeston 
Danville Motor Bus Co., 141 N. E. 392 (1923). 
Here Hazel, administrator of the estate of 
his wife, sued defendant for her death due 
to negligence in operation of defendant’s 
bus. Judgment for $8,000 was reversed by 
the Appellate Court on a finding of contrib- 
utory negligence on the part of the husband, 
who was driving the automobile in which 
his deceased wife was a passenger. The 
judgment of the Appellate Court was 
affirmed in the Supreme Court. 


In addition to the husband there were 
several children who were beneficiaries under 
the statute. Assuming the husband’s con- 
tributory negligence, which was very doubt- 
ful, would this defeat the claim of the 
children? So the Supreme Court held. 

What was there to prevent the limitation 
of recovery to the beneficiaries not negligent 
and let the judgment so recite? There are 
numerous cases in other jurisdictions which 
allow recoveries in similar situations. 


Distribution by Probate Court 


The court’s decision in the Hazel case, 
supra, emphasizes the inseparability of the 
cause of action, the singleness of the re- 
covery, and by implication the sharing of 
each beneficiary as under the law of descent 
and distribution rather than by determina- 
tion of the jury, and the distribution of the 
proceeds by the probate court. It is not 
believed that this emphasis and implications 
are warranted. 

The personal representative brings the ac- 
tion not in the right of the estate but as 
trustee for the beneficiaries; the claim is not 
due the estate; it is impossible that the 
estate should derive any benefit from a re- 
covery under the statute; the administrator 
is vested with the right of action, has the 
right of control, the prosecution and dis- 
position of the suit, legal title to whatever 
damages are recovered, and if he does not 
properly distribute the funds is subject to 
suit by the beneficiaries. But he is not re- 
quired to account to the estate. 

As administrator appointed by the pro- 
bate court his sole responsibility is to report 
his actions to the court, but there is no 
authority under which the funds themselves 
become subject to the court. The practice 
therefore of subjecting the small recoveries 
in death cases to the further charges of 
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costs and tees of the probate court is be- 
lieved to be wholly outside the law. 

On the other hand, it is believed that the 
court that gives judgment under the Injuries 
Act is charged with the responsibilty of 
directing its distribution. Moreover, it is 
believed that it has the further function of 
directing the jury to give such damages to 
the respective beneficiaries as they shall 
deem fair and just within the limit pro- 
vided by the statute. 

This belief is based on the wording of 
the statute in the light of its purpose. The 
statute as originally enacted provided for 
the distribution in the proportion provided 
by law in relation to the distribution of per- 
sonal property left by persons dying intestate. 

The concluding clause of the same sen- 
tence further provided that “in every such 
action the jury may give such damages as 
they shall deem fair and just compensation 
with reference to the pecuniary injuries re- 
sulting from such death to the wife and 
next of kin of such deceased person” within 
the limits of $5,000. 

The court had before it two clauses of 
the same sentence which were apparently 
contradictory. The problem was to give 
effect to both if possible instead of ignoring 
one or the other. What the court did was 
to give full effect to the first by torturing 
the meaning of the second. 

A much more rational construction would 
have been to give both clauses their full 
meaning, and in cases where the damages to 
certain beneficiaries were shown to be greater 
than the others, permit the jury to fix the 
damages for each beneficiary, as is done in 
many other jurisdictions. 

In this way the first clause would have 
been qualified by the second clause in cases 
where the proof so warranted. Thus, a ten 
year old child might well have been given 
a larger share of the recovery for her 
father’s death than would a 25-year-old son 
who was already well established. Or a 
needy widow might have been given a much 
larger share of the recovery than she would 
have received under the first clause if the 
next of kin were in no way dependent upon 
the deceased. 


Amendment of 1903 


It will be noticed, however, that Section 
2 of the Original Act, by amendment ap- 
proved May 13, 1903, was materially changed. 
The court, to the best knowledge of the 
author, has paid no attention to the change. 

In so far as pertinent to the discussion, 
the first sentence of the section as amended 
provides that the amount recovered in every 
such action “shall be distributed to such 
widow and next of kin in the proportion 
provided by law.” The clause, “in relation 
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to the distribution of personal property left 
by persons dying intestate” was dropped. 

The second sentence in so far as pertinent 
to this discussion reads, “In relation to the 
distribution of personal property left by per- 
sons dying intestate, and in every such 
action, the jury may give such damages as 
they may deem a fair and just compensation 
with reference to the pecuniary injuries re- 
sulting from such death, to the wife and 
next of kin of such deceased person not 
exceeding the sum of $10,000. 

The second sentence would therefore seem 
imperative in its requirement that the dis- 
tribution in every such action be qualified 
by the jury’s verdict. Even should it be 
said that it is not clear what is meant by the 
part of the sentence “of personal property 
left by persons dying intestate,” it is per- 
fectly clear what is meant by “In relation to 
the distribution . . . in every such action, 
the jury may give such damages as they 
shall deem a fair and just compensation,” etc. 

In other words, as the statute now reads, 
the jury may apportion the damages to the 
beneficiaries and the distribution shall be 
made in accordance with the judgment of 
the court that tries the case. This construc- 
tion carries out the provisions of both the 
first sentence and sentence of the 


section. 


second 


Survival Statute 

In 1872 the Illinois Legislature enacted a 
survival statute, which among other things 
provided for the survival of personal injury 
actions. 

In Holton v. Daly, 106 Ill. 131, plaintiff 
brought suit for personal injury, but before 
his suit was concluded he died, and his ad- 
ministrator was substituted in his stead. 
The trial court’s judgment for plaintiff was 
reversed by the Supreme Court on the ground 
that since Daly’s injuries may have resulted 
in his death, recovery could only be had 
under the death statute of 1853, and he could 
only recover under the survival statute of 
1872 in the event his death was due to some 
cause other than the injuries for which he 


sued. 


Conclusion 

In nearly every jurisdiction there will be 
found one or more decisions which have 
severely crippled its operation. The only 
difference between the Illinois court and 
other courts is that the Illinois court has 
limited the operation of the statute at every 
vital point. 

The action for injuries resulting in death 
in most states and in Illinois particularly is 
in need of thorough rehabilitation. The 
overruling of no one or two decisions will 
revitalize the statutes. An entire change of 
heart on the part of the courts is required. 
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BULL v. SUN LIFE “GOES UP” 


Bull and 





The Sun Life have taken their 
troubles to the United States Supreme 
Court. A petition for certiorari, Sun Life 
Assurance Co. v. Bull, docket No. 228, was 
filed in the Supreme Court on July 5th last. 
Such petitions are ordinarily passed on by 
the court on the second Monday in October. 
While the customary long odds against the 
granting of certiorari petitions reminds us 
not to be over-sanguine, a review of this 
decision by the highest court, quieting some 
of the disturbing doubts raised by the dis- 
senting opinion, would be welcomed by in- 
surance counsel. 


Status or Causation 


Although we commented briefly on the Bull 
case in the April issue of the Journal, the 
recent case of Green v. The Mutual Benefit 
Life Ins. Co. (July 6, 1944), 10 CCH Life 
Cases 37, — CCA 1 —, approving, though 
distinguishing, the Bull case, brings it again 
to the frontal lobes of what passes for the 
editorial mind. (The citation of the Bull 
case, by the way, is 9 CCH Life Cases 707). 
In somewhat of a daze after several times 
reading the majority and the minority opin- 
ions (and being in each case assured by 
the respective authors that “no reasonable 
person” could conclude other than he does), 
we somehow cannot escape the idea that 
here in the division of the majority and 
minority opinions is something central, 
fundamental, in the way men think. That 
somewhere in the background of these opin- 
ions is pitched the vexing dilemma of the 
philosophers that Parmfenides and Heracli- 
tus struggled with to no satisfactory issue, 
and that Aristotle finally factored and 
synthesized—the paradox of a thing being 
and at the same time becoming; that every- 
thing is change, or that nothing changes; 
that all there is, is a causal flux; or that 
all there is, is a status forever quo. 


Perhaps these two ideas, of “status” and of 
“causation”—so useful in the interpretation 
of military service exemption clauses in life 
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What the Courts 


Are Doing 


policies (See “What the Courts Are Do- 
ing’, pp. 412-414 in the July issue of the 
Journal) — provide a key for reading 
the Bull opinions. Though the learned 
justices do not use these words, read in 
the light of these ideas, Mr, Justice Minton 
stresses “causation”, Mr. Justice Major 
“status” as controlling. Their respective 
points of view, thus polarized, become un- 
derstandable. 


The Bull Case 


Mr. Justice Minton, in the majority opinion 
allowed a recovery in spite of a clause ex- 
cluding coverage for “death as a result, di- 
rectly or indirectly, of service, travel, or 
flight in any species of aircraft.” There 
was no war risk exclusion clause. The 
insured (you will recall) while standing on 
the fuselage of his plane, which in combat 
had been shot down into the water by a 
Jap plane, and while attempting to launch 
a rubber boat, was strafed and killed by 
a bullet from the Jap plane. 


Judicial Back Talk 


Juxtaposing the opinions and letting them 
heckle one another as we go, we find the 
majority holding that the aviation exclu- 
sion clause must be construed and the in- 
tention of the parties determined. (Says the 
minority: the exclusion clause is plain and 
unambiguous, requiring no construction, but 
merely requiring application to the facts.) And 
properly construed, says the majority, the 
insured’s death was not, within the mean- 
ing of the policy, the result of aviation but 
of war. Flight in the airplane had ended, 
when it brought him to the place at which 
he was thereafter killed by a peril of war; 
but flight was over. (The minority: The 
question “War or Aviation?” is a straw man. 
The question should be did the insured die as 
the result “directly or indirectly of service, 
travel, etc.’ in an airplane while engaged in 
such war? The fact that flight had ended is 
immaterial. The plane need not be in flight 
to make the exclusion applicable. It ts only 
necessary that the insured’s death result di- 
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rectly or indirectly from flight, even a ter- 
minated flight.) 

For example, continues the majority, 
“Suppose that he had arrived by plane at 
an airport in peacetime and that, as he 
was crawling out of the plane after land- 
ing, a personal enemy had shot and killed 
him. Would any reasonable man contend 
that his death was a result, direct or indi- 
rect, of service, travel, or flight in that 
plane?” (The minority: “Perhaps not. A 
more pertinent inquiry however, would be: 
If the insured had known that this imaginary 
enemy was at the airport, armed for the pur- 
pose of killing him, and with this knowledge 
landed and was shot, would any reasonable 
person contend that his death was not the 
result, either directly or indirectly, of his 
travel in such plane?” ) 


Moreover, says the majority, the policy ex- 
cludes coverage of death “resulting” (not 
“contributed to”) directly or indirectly from 
service, travel, or flight in an _ aircraft. 
sull’s death resulted directly from the Jap 
bullet. Contributory causes are immate- 
rial to the exclusion clause’s operation; only 
results that produced death are to be looked 
to. (The minority: Death need not be proxi- 
mately caused by flight. If death results direct- 
ly or indirectly therefrom the exclusion 
applies. An indirect cause, not necessarily 
proximate, suffices). And so on. 


The Green Case 


When the opinion first came down (March 
15, 1944) we were inclined to agree with 
Mr. Justice Major’s acidulous crack that: 
“The oft repeated adage that a hard case 
makes bad law receives renewed impetus 
from the majority opinion”. Then we 
wavered. Now with the diclum approval 
of the Bull case by the First Circuit Court 
of Appeals in Green v. The Mutual Benefit 
Life Insurance Company, 10 CCH Life Cases 
37, we begin to think that maybe there is 
something to the majority’s side. 


Navy Aviator Drowned 


The Green and Bull cases are similar only in 
that both involve life policies with aviation 
exclusion clauses, no war clauses, and death 
of the insured while engaged in military 
aviation; but the cases differ in the scope 
of the aviation exclusion clauses, and in the 
facts surrounding the death of the respec- 
tive insureds. The facts in the Green case 
were stipulated and were as follows: Green, 
the insured, signed an application for insur- 
ance with the defendant insurer. In answer 
to questions on the application he stated 
that he had made ten flights (not as a fare- 
paying passenger over scheduled routes), 
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contemplated further flights within the en- 
suing year, that he did not have a student’s 
or pilot’s license, but expected to take the 
regular training course in flying offered by 
the Civil Aeronautics Administration; also, 
that he did not contemplate “within the next 
year engaging in army or naval service, etc”. 
A policy in the amount of $5000 was issued 
to him. It contained the following clause: 
“Aviation Clause—Death occurring by reason 
of any aerial flight or journey is not a risk 
assumed by the Company except to the extent 
of the entire reserve, less any indebtedness, 
on this Policy or on any Extended Insurance 
hereunder. etc.”’ 


(It will be noted that this is much less 
extensive than the Bul/ clause. The policy 
contained no military risk exclusion clause, 
and in this respect was similar to the Bull 
policy.) 

One year after issuance of the policy the 
insured enlisted in the United States Naval 
Reserve, was appointed an aviation cadet, 
and assigned to training. About 11 months 
later, while engaged in training, acting un- 
der orders and in the line of duty, he was 
attempting to land his Navy Scout Bomber 
on the carrier Wolverine. A snowstorm 
came up and he was unable to land on the 
carrier, and made a forced landing in the 
water. Several hours later when the searching 
party found his body in the water, he was 
dead. His life jacket was partially inflated. 
The medical examiner reported that he died 


from drowning and exposure. His body 
disclosed no signs of a hard blow. A navy 
expert testified that the insured made a 


controlled forced landing and became sepa- 
rated from his life raft before he could in- 
flate it and secure it to his person. 


No Ambiguity in Aviation 
Exclusion Clause 


The Court held that the exclusion clause 
applied to bar recovery, and that there was 
no ambiguity in the aviation clause. Appel- 
lant argued that the insured’s having stated 
in his application that he did not contem- 
plate engaging in military service, and for 
that reason no war clause having been in- 
cluded in the policy, that therefore the 
aviation clause should be read as excluding 
only the risks of civil aeronautics, and not 
those of military service. But war and 
aviation risks overlap; the exclusion clause 
excluded generally “death occurring by rea- 
son of any aerial flight.” The fact that 
insured was flying a plane under orders in 
naval service, cannot form the basis of ex- 
ception to the exclusion clause. Inclusion 
of the standard statutory incontestable 
clause created no ambiguity in the aviation 
clause. 
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The Bull Case Distinguished 


The plaintiff-appellant further contended 
that, even though the insured was engaged 


in an “aerial flight” within the meaning of 
the aviation clause, death did not as a mat- 
ter of law, occur “by reason of” such aerial 
flight. This is not supportable. There was 
no question of proximate cause for the jury, 
in view of the stipulated facts. “Drowning 
after a forced landing in icy water during 
a ‘very heavy driving snowstorm’ with ceil- 
ing and visibility zero is indisputably a 
familiar risk ordinarily associated with 
aerial flight.” The jury could not, as sug- 
gested by the appellant, have found that 
the insured “at least temporarily reached a 
potential place of safety uninjured, and his 
death thereafter occurred by reason of 
other, fortuitous circumstances”. Such a 
finding would be at variance with the facts. 
Bull v. Sun Life, the court said, is distin- 
guishable. “It may reasonably be said that 
death by the deliberate act of a third per- 
son is not one of the risks ordinarily asso- 
ciated with aerial flight.” Travel in a plane 
merely brought Bull to the place where he 
met his death by enemy action. 


It is good to have the First Circuit reas- 
sure us as to the Bull decision. But, with 
great deference, we would still like to see 
the question passed on by the United States 
Supreme Court. In view of the tremendous 
importance of this decision to all life insur- 
ance companies, as well as to the aviation 
field, we hope that the Supreme Court will 
see fit, come October, to grant the Sun 
Life’s petition for certiorari before Stare De- 
cists (sometimes unfairly re ferred to as judi- 
cial arteriosclerosis, or worse—rigor mortis) 
sets in, and the question comes to be con- 
sidered a settled one. 

While we can appreciate the remark of 
Chief Justice Stone, that “it is often more 
important that a rule of law be settled than 
that it be settled right,” we still think it 
nicer that the law be settled right in the 
first place. The Chinese mood in which 
the judge bows down before our ancestral 
mistakes because they were such big ones, 
or happened so long ago, or have held on 
so long, is not an admirable one. Bull v. 
Sun Life is the first of many similar cases 
sure to arise under ‘aviation exclusion 
clauses. In order that the rule be settled— 
not just anyhow, but right—we hope that 
the high court will grant a review. 


IDAHO COUNTERSIGNATURE 
LAW HELD UNCONSTITUTIONAL _ 


Upon the ground that the Idaho counter- 
signature law, upon which the plaintiff’s suit 
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was based, is “repugnant to the 14th amend- 
ment of the Constitution and is also an un- 
constitutional restriction on Interstate 
Commerce” the U. S. District Court for the 
District of Idaho, Northern Division, on 
June 28, 1944, in a brief nine line opinion, 
in Ware v. The Travelers Insurance Co. et al., 
dismissed the plaintiff’s suit for commis- 
sions for countersigning policies of the de- 
fendant insurance companies. 


The Statute in question, enacted by the 
Idaho Legislature in 1939 is as follows: 


“It shall be unlawful for any foreign insurance 
company doing business in this state to make, 
write, place or cause to be made, written or 
piaced in this state any policy, bond, duplicate 
policy or contract of insurance of any kind or 
character, or any general or floating policy upon 
persons or property, resident, situated or lo- 
cated in this state, unless done through an agent 
who is a resident of this state, legally commis- 
sioned and licensed to transact insurance busi- 
ness herein, A resident agent shall countersign 
all policies so issued (except policies of life in- 
surance) and shall receive the full commission 
when the premium is paid, except when said 
policy is made, written or placed by a licensed 
broker, in which event the countersigning agent 
shall receive a commission of not less than five 
per cent of the premium paid: provided, this 
section shall not apply to life insurance compa- 
nies.’’ 


Suit for Commissions 


The plaintiff was a local agent licensed by 
the defendant to carry on its business in the 
state. A contract entered into by the plain- 
tiff and the defendant provided that plain- 
tiff was to have a ten per cent commission 
for countersigning policies issued in Idaho. 
The plaintiff sued in equity alleging the 
execution of large policies mostly Work 
men’s Compensation Policies and large 
amounts of premiums paid (on one policy 
alone in excess of $900,000.) to the defend- 
ant, and prayed an accounting for the 
amount of commissions due him. On the 
defendant’s motion the suit was dismissed. 


Defendant's Authorities 


The defendant’s memorandum of authori- 
ties in support of defendants’ motions to 
dismiss, alleged the “unconstitutionality” of 
the above quoted statute, and relied prin- 
cipally on the case of Fidelity & Deposit 
Company v. Tafoya, et al., 270 U. S. 426, 
wherein an allegedly similar statute of the 
State of New Mexico was held unconstitu- 
tional because its provision that “a resident 
agent . . . shall receive the full commission 
when the premium is paid”, prevented the 
payment by the insurer of any commission 
to persons outside of the state who produce 
the business, such as a non-resident in- 
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surance broker. The provision of the Idaho 
statute was alleged to have a similar effect. 


Plaintiff’s Authorities 


The plaintiff in his memorandum in op- 
position to the defendant’s motion to dis- 
miss sought to distinguish the Tafoya case, 
by arguing that in the case at bar the 
Idaho statute did not absolutely prohibit 
the payment of anything whatever to any 
person outside of the state covering a risk 
in Idaho. That the reference to “full com- 
mission” in the Idaho statute meant the full 
commission paid to resident agents for writ- 
ing such policies. It does not prohibit the 





company from paying any other fee, emolu- 
ment or compensation as it may desire to a 
general agent, a branch office, or anyone 
handling the business through which the 
policy is written outside of the state. It 
does not in any manner interfere with the 
company’s business outside the state. 

The plaintiff cited, as being directly in 
point, the case of Oshorn v. Ozlen, 310 U. S. 
53, where suit was brought by a foreign 
corporation and its employees to enjoin the 
enforcement of a Virginia statute similar to 
the Idaho statute. There the Virginia 
Statute, requiring that not less than one- 
half of the customary commission .be re- 
tained by the resident agent, was upheld. 


INVEST IN 
THE FUTURE 


BUY MORE BONDS 


WHAT 


1944 


(487) 





THE COURTS ARE DOING 











Automobile Negligence 


and Insurance 


IN THE CURRENT PARADE OF oF WAN 


a PERMISSIVE 


Key left in engine — Passenger 
drives off (Mass.) 


CARRIER’S LIABILITY—BUS 
PASSENGER INJURED: 
Toe caught in door—Driver’s duty 
to warn passengers ( Mass.) 


DAMAGES—MITIGATION BY 
CITY PAYING INJURED 
FIREMAN: 

Right of third party defendant to 
show payment (Ind.) 


DECLARATORY JUDGMENTS— 
QUESTIONS OF FACT: 
Sufficiency of petition—statute con- 
strued (Ohio) 


HEAD-ON COLLISION: 
Truck on wrong side of road—Bus 
1 ae liability to passenger 
(Ky.) 


HOST’S LIABILITY—FALLING 
ASLEEP AT THE WHEEL: 
Court’s charge on prima facie neg- 
ligence (Pa.) 
HOST’S LIABILITY—GUEST ON 
RUNNING BOARD: 


Gross negligence—Judgment n. o. v. 
(Mass.) 
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INSURER’S LIABILITY—CAN- 
CELLATION OF POLICY: 
Cancellation contract with unli- 
censed lender void—lIllegal in- 
terest rate (N, Y.) 


JURISDICTION OVER INSURER: 
Effect of appearance and defense in 
name of insured (Ohio) 


MISCONDUCT OF JURORS—IM- 
PEACHMENT OF VERDICT: 
Visit to scene of accident—Report 
to other jurors (D,. C.) 


OWNER’S LIABILITY—GUEST 
OF REPAIRMAN INJURED: 
No permission or invitation from 
+) 
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OWNER’S LIABILITY—IMPLIED 
PERMISSIVE USE: 
Owner-employer’s liability (Cal.) 


OWNERSHIP OF VEHICLE— 
TRADE-IN TO DEALER: 
Intention that title pass—Liability 
for permissive use (Cal.) 


POLICY CANCELLATION—LIA- 
BILITY UNDER ENDORSE- 
MENT: 

Cancellation of endorsement—No- 
tice to Public Service Commis- 
sion (Md.) 
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AGENCY— IMPLIED 
PERMISSIVE USE 


(MASSACHUSETTS) 


@ Key left in engine 
Passenger drives off 


Lind and Feeley and others had just come 
back from a trip in Feeley’s car, driven by 
him. Feeley, the defendant, drove up in 
front of his house and stopped. After the 
other passengers had alighted and gone into 
the house, Feeley and Lind, the passenger, 
sat in the car until one of the other pas- 
sengers, Mrs. McCarthy, came out of the 
house, to get back into the car to be driven 
home, when Feeley got out of the car and 
went into the house to go to the bathroom. 
He left the engine key in the lock. While 
he was in the house, Lind got into the 
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driver’s seat and drove off with Mrs. 
McCarthy. They were involved in a col- 
lision with the plaintiff's automobile. Plain- 
tiffs sued Feeley for permitting Lind, who 
had no driver’s license, to use his car. The 
statute relied on provided that “No person 
shall allow a motor vehicle under his 
control to be operated by any person who 
has no legal right so to do.” In order to 
prove that Feeley had given at least an im- 
plied permission to Lind, the plaintiffs re- 
lied on Feeley’s testimony that “the reason 
he got out of the automobile was because 
he saw Mrs. McCarthy approaching to enter 
it.” From this evidence it was argued that 
Feeley knew that Lind was going to drive 
Mrs. McCarthy home, and so impliedly con- 
sented to it. The court held that the evidence 
would support no such inference; that Fee- 
ley’s evidence may have meant only that 
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“he saw that Mrs. McCarthy was ready to 
go home, and hastened to the bathroom in 
order to be ready to drive her home. a 
Although Lind remained in the automobile 
for the purpose of driving her home, there 
was no evidence that the defendant knew 
that.” Judgment was entered for the de- 
fendant—Tommassen vy. Feeley. Massa- 
chusetts Supreme Judicial Court. June 26, 
1944. 21 CCH AutTomoBILeE CAsEs 46. 


D. H. Fulton, for defendant. 
B. A. Sugarman, for plaintiffs. 


DAMAGES—MITIGATION BY CITY 
PAYING INJURED FIREMAN 


(INDIANA) 


e Third party’s right to show payment 
Instruction 


The plaintiff, a city fireman, was injured 
while riding on the back end of the fire 
truck to answer a fire alarm in the city of 
Kokomo, when the fire truck collided with 
an automobile driven by the defendant. The 
jury were instructed that they should not 
take into consideration at all, any sums 
which the plaintiff may have received or will 
receive as a pension, or any amounts which 
the city of Kokomo paid toward the ex- 
penses of surgical, hospital, medical or nursing 
aid, in the treatment of plaintiff’s injuries. 
From a verdict and judgment for plaintiff 
the defendant appealed and assigned the 
instruction as error. The judgment for plaintiff 
was affirmed. 


“We believe the rule is well established that 
any sum a person receives by way of insur- 
ance, gratuity of others, or any amount paid 
by the city under the above statutes, can- 
not be shown in mitigation of damages. 
Where the wrongdoer is liable for damages, 
he is liable for all the damages and it is no 
concern of such wrongdoer who ultimately 
gets the money. The only question of con- 
cern to him is that he is fully protected when 
discharged. The City of Columbus v. Strass- 
ner (1894), 138 Ind. 301, 34 N. E. 5; Brosnan 
et al. v. Sweetser (1890), 127 Ind. 1, 26 N. E. 
555; Cunningham et al. v. The Evansville and 
Terre Haute Railroad Company (1885), 102 
Ind. 478, 1 N. E. 800; Central Indiana Rail- 
way Company v. Clark (1916), 63 Ind. App. 
49, 112 N. E. 892; Williamson v. Purity 
Bakeries of Indiana, Incorporated, supra; Weis 
v. Wakefield (1942), 111 Ind. App. 106, 38 
N. E. (2d) 303. In the case here under con- 
sideration the judgment herein would be a 
bar to any action which the City of Kokomo 
might institute against appellant. The court 
did not err in giving the above instruction. 
Judgment affirmed.”—Mullins v. Bolinger. 
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Indiana Appellate Court. June 15, 1944. 20 
CCH Automosite Cases 1170. 

Campbell, Gimmell, Brown & Ewer, Marion, 
Ind., McClure & Shenk, Kokomo, Ind., for ap- 
pellant. 

Herman L, Ridenour, 714 Odd Fellow Bldg., 
Indianapolis, Ind., for appellee. 


CARRIER’S LIABILITY— 
BUS PASSENGER INJURED 


(MASSACHUSETTS) 


@ Toe caught in door 
Driver’s duty to warn passenger 


The plaintiff signalled the operator to stop 
as the bus approached his destination. He 
walked toward the front of the bus and 
stepped down upon the platform from where 
he waited for the doors to open. The doors 
swung inward half way when one of them, 
according to the plaintiff's testimony, “came 
in over my toe and caught my toe and 
jammed it”, The operator then gave the 
door an extra pull as it rested against the 
plaintiff’s toe. The plaintiff uttered an ex- 
clamation and the operator closed the doors. 
The plaintiff's toe was injured. He sued the 
bus company and recovered a verdict. On 
appeal the verdict was sustained, the court 
holding that as a passenger the plaintiff had 
a right to use the platform and to rely on it 
being safe to use. If it was not, it was the 
duty of the bus driver to warn the plaintiff 
when he saw him waiting on the platform 
to alight, and before the doors had been 
opened by the bus driver. There was no 
merit in the contention of the defendant that 
the plaintiff was negligent in standing on the 
platform; it was the only place for a pas- 
senger to alight, and the plaintiff could rely 
on the assumption that the bus and the 
doors would be operated in a proper manner 
for the safe transportation of the passengers, 
and that he would be reasonably warned if 
any danger from the doors attended his 
presence upon the platform. The judgment 
for the plaintiff was affirmed.—Harrison v. 
Boston Elevated Railway Company. Massa- 
chusetts Supreme Judicial Court. June 6, 
1944. 21 CCH AutomoBILe CASEs 3. 


H. C. Thompson, for the plaintiff. 
S. C. Rand, F. R. Johnson, for the defendant. 


DECLARATORY JUDGMENTS— 
QUESTIONS OF FACT 


(OHIO) 
© Sufficiency of petition 
Statute construed 
The plaintiff's insured was sued by a person 
who was injured by the automobile of the 
plaintiff, while it was being driven by the 
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son of the plaintiff's insured. The policy of 
insurance covered use by another only where 
it was permissive, and with the consent of 


the insured. When claims were presented 
to the plaintiff insurer, it filed the present 
petition for a declaratory judgment asking 
that it be adjudged not required to defend 
any suits brought against the insured, aris- 
ing out of the accident in question, and 
declaring that there existed no liability under 
the policy in question because the use of the 
insured’s automobile was not with the per- 
mission of the insured. The statute of the 
state of Ohio, providing for declaratory 
judgments is as follows: 

‘‘Any person interested under a deed, will, writ- 
ten contract or other writings constituting a 
contract, or whose rights, status or other legal 
relations are affected by a statute, municipal 
ordinance, contract or franchise, may have 
determined any question of construction or 
validity arising under the instrument, statute, 
ordinance, contract, or franchise and obtain a 


declaration of rights, status or other legal rela- 
tions thereunder.”’ 


The court held that a demurrer to the peti- 
tion was properly sustained. No question of 
the construction or validity of the policy is 
involved. The only issue presented is a 
auestion, not of constructon or validity, but 
merely of fact as to whether at the time of 
the collision the automobile was being driven 
with the permission of the insured. This is 
purely a question of fact for a jury to decide. 
There is no jurisdiction under the statute to 
decide such questions under a petition for 
declaratory judgment.—Ohio Farmers In- 
surance Company et al. v. Heisel et al., 
Lowenstein, Exrx., appellant. Ohio Supreme 
Court. July 12, 1944. 21 CCH AvutomosiLe 
Cases 44. 

August A. Rendigs, Jr., Elmer E. Strasser, for 
appellees. 


Walsh & Walsh, Andrews & Weiss, for appel- 
lant. 


HEAD-ON COLLISION 


(KENTUCKY) 


@ Truck on wrong side of road 
Bus company’s liability 


“It may be that the day ‘will come when the 
law makers will require that those who, for 
profit, elect to use the public highways for 
the carriage of passengers, shall indemnify 
those who entrust them with their safety 
against loss of life and limb through the 
wanton or negligent acts of irresponsible and 
insolvent drivers of other vehicles whose 
presence on the roads constitutes an unceas- 
ing menace. However, it is not within our 
power to obliterate the present rule of law 
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which tests their right to recover against 
the carrier in a case such as this by the 
query: Was it guilty of negligence which 
caused or contributed to their injuries?” 
With these words the court, on appeal, re- 
versed a judgment against the bus company 
whose bus was involved in a collision with 
a truck approaching from the opposite direc- 
tion. The truck driver (who, as it trans- 
pired, was half asleep), had swerved onto 
the wrong side of the road when some 600 
feet away from the bus, but immediately 
turned back onto his own side of the road 
and remained there until just before the col- 
lision when he again swerved onto the 
wrong side of the road and collided with the 
bus. As against the plaintiff-appellant’s con- 
tention that the bus driver, having seen the 
truck once veer onto the wrong side of the 
road, should have anticipated that the truck 
might again cross onto the wrong side of 
the road, the reviewing court held that there 
was no reason for the bus driver to antici- 
pate that the truck driver might again cross 
to the wrong side after he had once returned 
to his own side of the road (and so to blow 
his horn, reduce his speed, etc. as a caution) ; 
and after the truck had swerved the second 
time, there was no time for the bus driver to 
sound his horn, reduce his speed, or change 
his position on the highway. The judgment 
against the bus company was reversed.— 
Southeastern Greyhound Lines, et al. v. 
Donohue, Admr., et al. Kentucky Court of 
Appeals. June 16, 1944. 20 CCH Aurtomo- 
BILE CASEs 1134. 


Wallace Muir, R. W. Keenon, Stoll, Muir, Town- 
send, Park & Mohney, Lexington, Ky., Leslie 
Morris, Marion Rider, Frankfort, Ky., Robert 
Mathews, Shelbyville, Ky., for appellants. 
Kinsolving & Reasor, Shelbyville, Ky., Louis 
Cox, Polk South, Frankfort, Ky., Colvin Rouse, 
Versailles, Ky., L. R. Curtis, Louisville, Ky., 
for appellees, 


INSURER’S LIABILITY— 
CANCELLATION OF POLICY 


(NEW YORK) 


e@ Cancellation contract with unlicensed 
lender void 


Illegal interest rate 


A contract of an insured under an automo- 
bile liability policy, with a finance company, 
to cancel his policy is void where the lender 
is unlicensed and the rate of interest charged 
is illegal. Thus one who has recovered a 
judgment against the insured may, after the 
purported cancellation, recover the amount 
of his judgment under the policy, although 
the accident occurred after the date of the 
purported cancellation. The plaintiffs here, 
who had recovered a judgment against 
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Arroyo, the insured, after the return of exe- 
cutions against Arroyo unsatisfied, filed the 
present suit against the insurer under Arroyo’s 
policy. The insurer pleaded that the policy 
in question had been cancelled by an agree- 
ment between Arroyo and the impleaded 
defendant, the finance company. It was held 
that the contract of cancellation was void on 
its face, since an illegal rate of interest was 
charged Arroyo by the finance company. It 
is equally void as to these plaintiffs who 
stand in his shoes and have the same rights 
as he had. Moreover the finance company 
was not a licensed lender. And even if it 
had been a licensed lender, it would have 
been barred by the applicable provisions of 
the Banking Law from taking a power of 
attorney from the lender. It was pursuant 
to this power of attorney that the policy in 
question was cancelled. The power of attor- 
ney constituted no authority for the defend- 
ant to cancel the policy. The judgment for 
the defendant insurer was reversed.—De 
Persia et al., appellants v. Merchants Mutual 
Casualty Company, appellants, Automobile 
Club Discount Corporation, impleaded de- 
fendant, appellant. New York Supreme Court, 
Appellate Division, Second Department. 


July 3, 1944. 21 CCH Avutomosite Cases 38. 


Solomon R. Agar, Seymour Kempner, for appel- 
lants De Persia et al. 

Arthur K. Wing, James G. Purdy, for appellant 
Merchants Mutual Casualty Company. 

Charles E. Powers, for appellant Automobile 
Club Discount Corporation. 


HOST’S LIABILITY—FALLING 
ASLEEP AT THE WHEEL 


(PENNSYLVANIA) 


® Prima facie negligence 
Court’s charge 


The plaintiff was injured, while riding as a 
guest passenger in the automobile being 
driven by the defendant, which left the 
highway and collided with a pole, when the 
defendant driver fell asleep at the wheel. 
The jury returned a verdict for the defend- 
ant, after the court had charged them that the 
mere fact that the driver of a car falls asleep 
at the wheel is not proof of negligence, unless 
it be further shown that just before falling 
asleep he “knew and felt that he was in such 
a condition that sleep was likely to overtake 
him.” The plaintiff-appellant contends that 
a guest-passenger makes out a case of neg- 
ligence against the host-driver by proving 
that the latter fell asleep at the wheel, just 
before the accident. On appeal it was so 
held. The court said: 


“Any individual who ‘falls asleep’ naturally, 
does so either willingly or through exhaustion. 
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If he falls asleep willingly while driving an 
automobile he is, of course, negligent. If he 
drives an automobile while he is in such a 
state of exhaustion that he falls asleep though 
he does not will to do so, he is equally negli- 
gent, for he is chargeable with knowledge 
that an individual in a state of exhaustion is 
likely to fall asleep. 


In a normal human being sleep does not 
come without warning. Before sleep there is 
drowsiness and before drowsiness there is 
usually great fatigue or at least a desire to 
sleep. Human affairs would be in a pre- 
carious state if locomotive engineers, avia- 
tors, chauffeurs motormen and others in 
charge of machinery in motion were liable 
to ‘fall asleep’ at any time without first 
becoming consciously aware of sleep’s ap- 
proach and taking immediate steps to bring 
to a stop the mechanism under their control 
or placing it in the hands of one who is com- 
pletely awake and alert. The Creator wisely 
provided that sleep does not come upon 
human being unannounced. Therefore when 
a driver of an automobile falls asleep while 
driving, it is legitimate inference that he was 
negligent either (1) in permitting himself to 
fall asleep while at such a responsible post 
of duty, or (2) if he possessed no such will 
power as would enable him to keep awake 
under the circumstances it was his duty to 
stop driving the vehicle. Any other rule than 
this in respect to ‘sleeping at the wheel’ 
must be rejected as contrary to the facts of 
life and as condemned by sound considera- 
tions of public policy. For a driver to fall 
asleep at the wheel of a moving automobile 
makes him prima facie guilty of negligence. 
If there are any facts, which under the cir- 
cumstances tend to exculpate him from the 
charge of negligence, the burden of produc- 
ing them is upon him.”—Bernosky v. Greff. 
Pennsylvania Supreme Conrt, Eastern Dis- 
trict. June 30, 1944. 20 CCH AvutTomostILe 
Cases 1183. 


Henry Houck, 314 Schuylkill Trust Bldg., Potts- 
ville, Pa., for plaintiff. 


James J. Gallagher, 5 West Center St., Mahanoy 
City, Pa., for defendant. 


HOST’S LIABILITY— 
GUEST ON RUNNING BOARD 





(MASSACHUSETTS) 


e@ Gross negligence 
Judgment n. o. v. 


Watching a parade together, the plaintiff 
and the defendant, when it was over, walked 
back to the defendant’s parked car. The 
defendant got in and started the engine of 
his car. The plaintiff started to walk home, 
when the defendant, opening the car win- 
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dow, asked the plaintiff to get in, and he 
would drive him home. The plaintiff said, 
“Yes, I will”, mounted the running board to 
open the left rear door, and took hold of the 
glass in the front left window, which was 
open. He just discovered that the door was 
locked when the defendant started the auto- 
mobile. Plaintiff yelled: “Eddie, I am not in 
the car yet”, but the driver made no reply, 
driving the car thirty-five or forty feet to a 
doorway where he expected to pick up his 
sister. He then stopped abruptly, as a re- 
sult of which the plaintiff was thrown over 
the left fender into the air and landed in the 
middle of the street, seriously injuring him- 
self. The defendant testified that he knew 
that plaintiff had not gotten into the auto- 
mobile, that he knew that plaintiff had said 
something as defendant drove on to the 
doorway, but defendant did not know what 
he said. 


The trial judge with the jury’s leave, en- 
tered a verdict for the defendant, notwith- 
standing the jury’s verdict for plaintiff. 
“The judge’s ruling was right. The sub- 
stance of the case is that the defendant, 
with the purpose of running a few automo- 
bile lengths to a definite place, started ‘fast’ 
and stopped ‘quite abruptly’ without ascer- 
taining whether the plaintiff was in a posi- 
tion of comparative safety. ‘Apparently he 
had the automobile under control at all times. 
There was no collision, no overturning, no 
departure from the course.’ Romer v. Kap- 
lan, 315 Mass. 736, 737. Plainly no great 
speed was possible in the circumstances. 
The entire episode could have been of but 
few seconds’ duration. The defendant's con- 
clusion, erroneous as it proved, that he could 
safely proceed this very short distance and 
stop where planned without chance of in- 
jury to his friend, who was in the vigor of 
full manhood, did not constitute deliberate 
inattention or the voluntary incurring of an 
obvious risk. This case most closely re- 
sembles and is no stronger for the plaintiff 
than Forman v. Prevoir, 266 Mass. 111, and 
Byrne v. Daley, 288 Mass. 51, where it was 
held that there was no evidence of gross 
negligence”.—Polcari v. Cardello. Massa- 
chusetts Sunreme Judicial Court. June 5, 
1944. 20 CCH Avutomosite Cases 1215. 

R. L. Ryder, for plaintiff. , 

R. B. Snow, for defendant. 


JURISDICTION OVER INSURER 


(OHIO) 


© Appearance and defense 
for insured 





The Inter Insurance Exchange of the Chi- 
cago Motor Club insured Mrs. Mason, who 
in driving her automobile injured Mr. and 
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Mrs. Felgemaker, who then recovered judg- 
ments against her in the United States Dis- 
trict Court in Ohio, in which suit the Inter 
Insurance Exchange appeared and defended 
through their local attorneys. Following the 
entering of the judgments the plaintiffs filed 
a motion to subject Inter Insurance to the 
jurisdiction of the District Court, and filed 
a supplemental complaint against the Ex- 
change based on the policy provision mak- 
ing the insurer directly liable to persons 
recovering a judgment for personal injuries 
against the insured. Pursuant to the motion, 
summons issued out of the District Court 
in Cleveland, and was served on the Inter 
Insurance Exchange in Chicago, Ill. The 
Exchange moved to quash the summons on 
the ground that the District Court had no 
authority to issue process beyond the limits 
of its District. This motion was sustained. 
However it was held on appeal that by the 
Exchange making a general appearance in 
the suits against its assureds, and by actively 
defending the cases through its attorney, 
it had. submitted to the jurisdiction. 

The fact that the Exchange conducted the 
defense not for itself, but for its insured, 
makes no difference. While ostensibly 
serving only its insured in the defense of 
the personal injury suits, it was in fact serv- 
ing its own concurrent interest. The policy 
provided for control of the defense by the Ex- 
change. When Inter-Insurance conducted 
the defense, it was defending itself—Ocean 
Accident and Guarantee Corp., Ltd., v. Fel- 
gemaker, et al. United States Circuit Court 
of Appeals, Six Circuit. Tune 12, 1944. 20 
CCH Avutomosite Cases 1052. 

McKeehan, Merrick, Arter & Stewart, Clinton 
M. Horn, Cleveland, Ohio, for appellant Ocean 
Accident and Guarantee Corporation, Ltd. 
Joseph P. Brodie, Chicago, Ill., McNeal & Mc- 
Neal, Cleveland, Ohio, for appellant Inter In- 
surance Exchange of Chicago Motor Club. 


Parker Fulton, John J. Hynes, Robert M. Weh, 
Cleveland, Ohio, for appellees. 


OWNER’S LIABILITY—CUEST OF 
BAILEE REPAIRMAN INJURED 


(NEW YORK) 


@ No invitation or permission 
from owner 


Plaintiff was injured as the result of a collision 
while riding as a passenger in respondent’s 
car, driven by one Flohr. Respondent had 
delivered the car to Flohr, an automobile 
mechanic and repairman, for the purpose of 
making repairs, knowing that a road test 
would be necessary, but without specific in- 
structions that passengers should not be 
taken in the car. Flohr made a trip with the 
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car, during which he made tests. He had 
invited as passengers the plaintiff, who was 
not a mechanic and knew nothing about 
automobiles, and Flohr’s wife and baby, 
without the knowledge of the respondent. 
While on this trip, the accident occurred. 
Judgment dismissing the complaint on the 
merits, unanimously affirmed, with costs. 
It was not in the intention of the Legislature 
that the provisions of section 59 of the 
Vehicle and Traffic Law should insure the 
safety of passengers riding in a car which 
had been left in the custody of a repairman 
for the purpose of making repairs, when the 
passengers were in the car for their own 
benefit and enjoyment through no invitation 
of the owner, express or implied, but through 
the invitation of the repairman, who had no 
authority, express or implied, to invite them. 
Such an owner reasonably could not have 
contemplated or anticipated that his car 
would be used upon the street or roadway 
for any such purpose. Svenson, appellant 
v. Zakrocki, New York Supreme Court, 
Appellate Division, Second Department. 
ie 5, 1944. 20 CCH Avtomosite CASES 
1096. 


Harold Hyman, 155-31 Jamaica Ave., Jamaica, 
N. Y., for appellant. 


David S. Hill, Jr., Philip Huntington, 15 Glen 
Street, Glen Cove, N, Y., for respondent. 


OWNER’S LIABILITY— 
IMPLIED PERMISSIVE USE 


(CALIFORNIA) 


@ Direction of verdict 
Owner-employer’s liability 





Cahill, an employee of the defendant, H. P. 
Gavin Company, had been furnished by his 
employer with a pick-up truck for use in 
his work of keeping the defendant’s farm 
machinery in repair. On Sunday about 
7 P. M., he was using the car on a private 
mission when he collided with the car in 
which the plaintiffs were travelling, injuring 
them. Cahill’s employer was sued, under the 
statute making the owner liable for damage 
or injury caused by one using his car with 
the owner’s permission express or implied. 
At the trial a verdict was directed for the 
defendant and judgment entered accord- 
ingly, on the ground that there was no 
evidence of implied permission from the 
employer for the employee Cahill to use the 
truck on a personal mission. There was 
testimony by officials of the defendant com- 
pany (uncontradicted by Cahill) that he had 
been instructed to use the car only on com- 
pany business. He admitted that he knew 
he had no right to use the machine for his 
personal purposes. Cahill’s statement that 
“T thought that it would be all right to use 
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their car occasionally in my personal busi- 
ness”, affords no basis for inferring per- 
mission to use the vehicle. Verdicts and 
judgment were properly directed for the 
defendant.—Burgess, Etc. et al., appellants 
v. Cahill et al., Garin Co., respondent. 
California District Court of Appeal, Third 
District. June 8, 1944. 20 CCH AUTOMOBILE 
Cases 1187. 


Gumpert & Mazzera, Charles A. Zeller, for ap- 
pellants. 


Neumiller & Ditz, C. H. Hogan, for respondent. 


OWNERSHIP OF VEHICLE— 
TRADE-IN TO DEALER 


(CALIFORNIA) 


e@ Intent that title pass 
Owner’s liability for permissive use 





The plaintiffs recovered a judgment against 
the permissive user of a 1941 Ford automo- 
bile. The driver, Miss Boyer, was the 
fiancee of the owner, Fowble. He had de- 
cided to trade the 1941 model in for a 1942 
model. However he had to make a trip to 
the east and wanted to take delivery of the 
new car at Dearborn. Negotiations for the 
new car were still going on when he left on 
the trip, leaving the 1941 car with Miss Boyer, 
and giving her authority to continue the 
negotiations. The dealer obtained a pri- 
ority and arranged to deliver a car to Fowble 
at Dearborn. Through Miss Boyer, the pur- 
chase order was sent on to Fowble, together 
with the ownership certificate. He returned 
them to her, and she in turn delivered them 
to the dealer. It was agreed that she was to 
keep the 1941 car until her fiancee returned 
with the new car. The new Ford was de- 
livered to Fowble in Dearborn on December 
12, 1941, but he did not return home that 
day. The following day Miss Boyer, while 
driving the car was involved in the accident 
for which the plaintiffs recovered judgment. 
Following the accident Fowble made a new 
contract for the sale of the new car and 
trade-in of the old. In the trial court the 
plaintiffs recovered judgment against Fowble, 
but the dealer was found “not guilty”. On 
appeal these judgments were affirmed. Fowble, 
and not the dealer, was the owner of the old 
car at the time of the accident. This is 
evidenced by the fact that after the accident 
an entirely new contract was made for the 
sale of the new car and the trade-in of the 
old car. This would not have been done if 
the intent of the parties had been that title 
pass at the time of the delivery of the pur- 
chase order to the dealer and the delivery 
of the title to Fowble. The practical con- 
struction placed on a contract by the parties, 
by their conduct and actions in executing it, 
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is often considered strong evidence of what 
was intended by its provisions. The con- 
duct of the parties after the accident, in 
placing the damage loss to the 1941 Ford on 
Fowble in the new contract, is at least some 
evidence showing an intention of the parties 
that title to the 1941 Ford was not to be 
passed by the first contract, so that Fowble 
and not Pearson, the dealer, was its owner 
on the day of the accident. At least this 
conduct furnishes a foundation for the rea- 
sonable inference drawn by the trial court 
that title had not passed and that Fowble 
was the owner of the car at the time of the 
accident.—Hill, plaintiff, appellant v. Fowble, 
defendant, appellant, Whittenton et al., re- 
spondents. California District Court of Ap- 
peal, Fourth District. June 21, 1944. 21 CCH 
AUTOMOBILE CASES 21. 

C. Rupert Linley, Clarence Harden, for plaintiff, 
appellant. 

Paul Nourse, for defendant, appellant. 


Gray, Cary, Ames, & Driscoll, John M. Cranston. 
for respondents. 


POLICY CANCELLATION- 
LIABILITY UNDER ENDORSEMENT 


(MARYLAND) 


e@ Cancellation of endorsement 
Notice to Public Service Commission 


Plaintiff was injured in Maryland. The 
owner of the truck was a South Carolina 
resident. Plaintiff sued him in the courts of 
Maryland and recovered a judgment there 
which was not paid. She then filed suit in 
Maryland against the insurer of the owner, 
the present defendant. The defendant claimed 
that the policy had been cancelled before 
the date of the accident. The policy covered 
accidents occurring anywhere in the United 
States but the endorsement thereon, re- 
quired by the Public Service Commission 
of South Carolina, limited the insurer’s 
liability to accidents occurring in the state of 
South Carolina. Cancellation of the endorse- 
ment could be effected either by the insurer 
or the insured giving thirty days’ notice to 
the Public Service Commission. The policy 
was cancelled by mutual agreement of the 
insured and the insures, but notice of the 
cancellation was not given to the Public 
Service Commission. As a result the at- 
tempted cancellation was effective except in 
the state of South Carolina. And after the 
cancellation, coverage was in effect only in 
the state of South Carolina. The accident in 
question occurred in the state of Maryland. 
Therefore there was no coverage of the 
truck owner at the time of the accident, 
because the basic policy had been cancelled; 
and there was no coverage under the en- 
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dorsement because it only applied to acci- 
dents occurring within the state of South 
Carolina. Therefore the judgment for the 
defendant was affirmed.—Cohen v. Pennsyl- 
vania Casualty Company. Maryland Court 
of Appeals. June 13, 1944. 21 CCH Aurto- 
MOBILE CASES 60. 

Albert H. Frankel, William Saxon, Harold Lee 
Frankel, for appellant. 

Joseph Sherbow, Roszel C. Thomsen, for ap- 
pellee. 


MISCONDUCT OF JURORS- 
IMPEACHMENT OF VERDICT 


(DISTRICT OF COLUMBIA) 


@ Visit to scene of accident 
Report to other jurors 


Quoting from an earlier decision the court 
said: 

‘In unmistakable language both this court and 
the Supreme Court of the United States have 
held the general rule to be that the testimony 
of jurors will not be received to impeach their 
verdict, unless such testimony relates to ex- 
traneous influences brought to bear upon them.” 


After a verdict for the plaintiffs, the defend- 
ants moved for a new trial on the principal 
ground that, as supported by the affidavits 
of three other jurors, two of the jurors, 
during the trial, without authorization, visited 
the scene of the accident involved in the 
case, one of them made observations, inspec- 
tions and experiments, and both reported 
their observations to the other jurors. But 
the denial of a new trial was affirmed on 
appeal. No extraneous influences, such as 
the above quoted rule contemplates were 
brought to bear upon the jurors. 


“But let it once be established that verdicts 
solemnly made and publicly returned into court 
can be attacked and set aside on the testimony 
of those who took part in their publication and 
all verdicts could be, and many would be, fol- 
lowed by an inquiry in the hope of discovering 
something which might invalidate the finding. 
Jurors would be harrassed and beset by the 
defeated party in an effort to secure from them 
evidence of facts which might establish miscon- 
duct sufficient to set aside a verdict. If evidence 
thus secured could be thus used, the result 
would be to make what was intended to be a 
private deliberation, the constant subject of 
public investigation—to the destruction of all 
frankness and freedom of discussion and con- 
ference.”’ 


The judgments for plaintiffs were affirmed. 
—Orenberg et al., appellants v. Thecker 
et al. United States Court of Appeals, Dis- 
trict of Columbia. June 26, 1944. 20 CCH 
AUTOMOBILE CAsEs 1149, 


Henry I. Quinn, Joseph Sitnick, for appellants. 


Dorsey K. Offutt, Thomas A. Farrell, for ap- 
pellees. 
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Fire and Casualty 


IN THE CURRENT PA RADE OF CASES UOOVRSALUCRNAOALAUNUUUNNURNNEN EAT NNAAUTEANNALUEENAN AAA NRTUTNAGTONAAEONUTNAAU ES UNNTNENATADORNT ETAT eNTT NTT ANTAOPEEDRTT Ld PET 


CARGO POLICY ENDORSEMENT: 
Payment by insurer—Suit v. in- 
sured for reimbursement (Mass.) page 495 


CONTRACTOR’S PUBLIC LIABIL- 
ITY POLICY: 

Insurer’s failure to notify insured 
of cross-complaint—Waiver and 
estoppel (N, Y.) 

SALESMEN’S SAMPLE FLOATER 
POLICY: 
Fur coats destroyed by fire (Minn.) page 496 


page 495 
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CARGO POLICY ENDORSEMENT- 
PAYMENT BY INSURER 


(MASSACHUSETTS) 


e Breach of warranty as to alarm 
Recovery by insurer from insured. 


When the defendant’s truck arrived in New 
York, the driver stopped to examine shipping 
papers, when he was held up by robbers and 
forced at gun point to let them into the 
cab and take control of the truck. They drove 
the truck away, stole the cargo including 
the shipment of the Bolta company, put the 
driver into the cargo compartment of the 
truck, and abandoned it. Before starting on 
the run from Lowell to New York, the driver 
had purposely refrained from setting the 
alarm on the cargo compartment. The de- 
fendant’s policy with the plaintiff insur- 
ance company required that the alarm be 
set. After the Bolta Company, in a prior 
action, recovered judgment for the amount 
of its cargo loss, the defendant truck com- 
pany’s insurer (the plaintiff herein) paid the 
judgment. It then instituted the present ac- 
tion to reimburse itself for the payment made 
(as provided under the policy endorsement 
for cases where the insurer, for the protection 
of the shipper, made payment of a loss that, 
but for the endorsement it would not have 
had to make). The plaintiff recovered judg- 
ment, which was affirmed on appeal. It was 
held that by increasing the limits of its lia- 
bility from $50,000 to $60,000 the insurer had 
not waived the policy provision as to the 
alarm, because it did not at that time have 
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STANDARD FIRE POLICY—SUB- 
MISSION TO REFEREES: 
Referees’ jurisdiction to make find- 
ing of “no loss” ( Mass.) 


WAREHOUSE INSURANCE— 
THIRD PARTY BENEFI- 
CIARIES: 

Arson by warehouseman—Rights of 
grain owners under policy of 
warehouseman (Kan.) 


page 497 


page 497 
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full knowledge of the failure of the defend- 
ant’s driver to have the alarm turned on. 
Likewise as to the acceptance of premiums 
after occurrence of the loss. As soon as it 
had full knowledge of the facts the insurer 
cancelled the policy. Judgment for the plain- 
tiff was affirmed.—Niagara Fire Insurance 
Company v. Lowell Trucking Corporation. 
Massachusetts Supreme Judicial Court. Mid- 
dlesex. July 10, 1944. 5 CCH Fire Anp 
Casuatty Cases 251. 


J. F. Havlin, for defendant. 
S. H. Babcock, for plaintiff. 


CONTRACTOR'S PUBLIC 
LIABILITY POLICY 


(NEW YORK) 


© Insurer’s failure to notify insured of 
cross-complaint 
Waiver and Estoppel 


Moore, the plaintiff, was a sub-contractor on 
the construction of certain buildings in 1929. 
Mandel was the general contractor. The 
defendant insurer wrote for Moore a con- 
tractors’ public liability policy. While the 
policy was in force, a member of the public, 
one Erleman, was injured near the premises 
under construction. He sued Moore and 
Mandel. Moore forwarded the summons to 
the defendant, who then undertook the de- 
fense of the suit, by their attorneys. Mandel 
then filed a cross-complaint against Moore 
based on the contract between Mandel and 
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Moore providing for indemnification of the 
contractor by the sub-contractor “against all 
claims for damages to persons growing out 
of the execution of the work.” The defend- 
ant’s policy excluded coverage for “liability 
of others assumed by the assured under any 
contract or agreement.” The defendant did 
not notify Moore that a cross-complaint had 
been filed, and did not disclaim liability thereon. 
When the personal injury action came to 
trial the complaint was dismissed as to Moore, 
but the jury returned (1) a verdict against 
Mandel and (2) a verdict against Moore in 
favor of Mandel, for the same amount, on 
the cross complaint. That judgment against 
Moore was entered on October 5, 1933. The 
policy here provided that suit must be brought 
within two years after the amount of any 
loss is made certain by judgment against the 
insured. 


In the present suit Moore sues to recover 
from his insurer the amount of the judgment 
rendered against him on the cross-complaint. 
His theory: that although the policy does 
not cover contractual liability, and although, 
under the limitations feature of the policy, 
more than two years has elapsed after judg- 
ment was rendered against him on the cross- 
complaint and before the present suit was 
filed, that the insurer, by its failure to dis- 
claim or deny liability when the cross-com- 
plaint was first filed, and by its undertaking 
to defend him on the cross-complaint, has 
waived and extended the provisions of its 
policy. The jury found that Moore had no 
knowledge of the entry of the judgment 
against him until April, 1937 (less than two 
years prior to filing of the present suit). 
However the trial court dismissed Moore’s 
complaint upon the ground that there had 
been no waiver of the exclusory clauses, and 
no estoppel because Moore had not been 
prejudiced by the failure to notify it of the 
cross-complaint. On appeal it was held that 
it was unnecessary for the assured to show 
prejudice to it by the insurer’s conduct; that 
by undertaking defense of the cross-complaint 
and failing to notify Moore of its having 
been filed, the insurer is now estopped to 
deny its liability under the policy. Since the 
plaintiff did not know of the filing of the 
cross-complaint, or of the judgment on it, 
the period of limitation contained in the 
policy for the bringing of an action did not 
apply.—William M. Moore Construction Co., 
Inc. appellant v. United States Fidelity and 
Guarantee Company. New York Court of 
Appeals. June 14, 1944. 5 CCH Fire anp 
CaAsuALty CAsEs 249, 


Vernon Murphy, for appellant. 


William B. Shelton, William J. McArthur, for 
respondent. 
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SALESMEN’S SAMPLE 
FLOATER POLICY 


(MINNESOTA) 
e Fur coats destroyed by fire 


The plaintiff was a furrier. It was its custom 
to hold sales at Hart’s. At the sale would 
be coats that had already been consigned by 
the plaintiff to Hart, as well as certain sample 
coats which the plaintiff’s salesman would 
bring to Hart’s, especially for the sale. These 
sample coats were kept separately on the 
sales floor, from the other coats, were tagged 
with the plaintiff's name, and had no marked 
prices on them, the price being made in each 
case by the plaintiff’s salesman. After the 
sale it was the custom for plaintiff’s sales- 
man to pick up the coats. During one such 
sale the sample coats were destroyed by 
fire at a time when the plaintiff's salesman 
was not present, but was out of town. Plain- 
tiff had two policies of insurance, one, a 
“Salesmen’s Sample Floater Policy”, and the 
other, a “Transportation Floater Policy”. 
The former provided coverage for the in- 
sured property “while in any hotel, dwelling 
and/or business building, except on the prem- 
ises of the Assured or where their salesmen 
have permanent offices or permanent sales 
rooms, etc.”, but did not cover: “merchandise 
that may be sold and shipped by the Assured 
to others or purchased by the Assured from 
others”. The “Transportation” policy, (called 
the “Consignment policy” by the assured’s 
agent) covered “merchandise in transit only 
while on the premises of others for exhibition, 
trial, or approval, etc.” The defendant’s limit 
of liability on the consignment policy was 
$2000, and the defendant paid the full amount 
of its liability under this policy, but refused 
to make any payment under the Salesmens’ 
Floater. Judgment for the plaintiff was 
affirmed. The insurer’s contention that be- 
cause the coats were not in the possession of 
plaintiff's salesman (who was then out of 
town) that therefore they were held on 
consignment cannot be sustained. The gar- 
ments were still under plaintiff’s control, and 
at all times subject to its orders and direc- 
tions, in a way that the consignment coats 
were not. Therefore the coats were covered 
under the “Salesmens’ Sample Floater Policy”. 
Judgment for plaintiff was affirmed.—Gersh- 
cow, d. b. a. Gershcow Fur Co. v. Homeland 
Ins. Co. of America, appellant. Minnesota 
Supreme Court. June 16, 1944. 5 CCH Fire 
AND CASUALTY CASEs 227. 

Sydney W. Goffstein, William M. Serbine, 1014 
Pioneer Bldg., St. Paul, Minn., for respondent. 


Oppenheimer, Hodgson, Brown, Donnelly & 
Baer, ist Natl, Bank Bldg., St. Paul, Minn., for 
appellant. 
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STANDARD FIRE POLICY— 
SUBMISSION TO REFEREES 


(MASSACHUSETTS) 


e@ Finding of “no loss” 
Jurisdiction of referees to make. 


The statutes of the State of Massachusetts 
prescribe the standard form of fire insurance 
policy, which provides: 

‘In case of loss under this policy and a failure 
of the parties to agree as to the amount of loss, 
it is mutually agreed that the amount of such 
loss shall be referred to three disinterested men 
. . .; the award in writing by a majority of the 
referees shall be conclusive and final upon the 
parties as to the amount of loss or damage, and 
such reference, unless waived by the parties, 
shall be a condition precedent to any right of 
action in law or equity to recover for such loss."’ 


Plaintiff, insured by the defendant, claimed 
to have sustained a fire loss on its premises, 
and the parties having failed to agree as to 
the amount of the loss, the matter was re- 
ferred to referees as provided by the quoted 
statute. A majority of the referees, after 
hearing the parties, filed a finding that no 
loss or damage was sustained by the plaintiff 
as a result of the fire. The plaintiff appealed. 
“The plaintiff’s position is that by submit- 
ting the matter to arbitration the defendant 
is estopped to deny that a loss was sustained; 
that it may be heard only on the question of 
the amount of loss; and that an award that 
determined that no loss was sustained was 
not within the scope of the reference. We 
think that this construction of the policy is 
not sound. Obviously the referees would 
not have the right under such a reference 
to determine whether a loss, if sustained, 
was covered by the policy or whether the 
policy had ever taken effect; in other words, 
to decide questions pertaining to liability. 
But the right to determine “the amount of 
loss” carries with it by necessary implica- 
tion the right to determine that none existed. 
It is true that the clause in the policy under 
consideration uses the expression “In case 
of loss under this policy and a failure of 
the parties to agree as to the amount of loss 

” in defining the class of disputes that 
might be referred to referees. But we think 
this means that if the insured claims a loss 
and the insurer disputes it either in whole 
or in part and the basis of the dispute has 
to do with the amount of loss or the fact 
of loss and no question of liability is in- 
volved, the case is a proper one for arbitra- 
tion”. F & M Skirt Co., Inc. v. Rhode 
Island Insurance Company. Massachusetts 
Supreme Judicial Court. June 1, 1944. 5CCH 
Fire AND CASUALTY CAsEs 247. 


O. S. Poland, S. Schwartz, for plaintiff. 
S. Hoar, G. K. Gardner, for defendant. 
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WAREHOUSE INSURANCE-— 
THIRD PARTY BENEFICIARIES 


(KANSAS) 


e Grain owners’ rights under 
warehouseman’s policy 
Arson by warehouseman 





The United States of America and others 
held warehouse receipts for grain stored in 
Bunds’ warehouse. The warehouse and goods 
were insured. They were destroyed or par- 
tially destroyed by fire. Later Bunds con- 
fessed that he himself had set the fire in 
order to get the insurance money. After 
his conviction and imprisonment, the insurer 
filed a petition for a declaratory judgment, 
praying for a finding that it was not liable 
on the policy because of the arson by the 
insured. The holders of warehouse receipts 
were allowed to intervene in the suit. They 
set up a right to recover against the insurer, 
on the ground that they were third party 
beneficiaries of the policy, that there was 
thus a valid policy between them and the 
insurer, and that they were not barred from 
recovery by the arson of the insured. Upon 
motion of the insurers the court struck from 
the cross-petitions the allegations that inter- 
venors could recover in spite of the insured’s 
arson. The present appeal was taken from 
this order. The order was reversed, the 
court on appeal holding that, because of the 
statute regulating grain warehouses and re- 
quiring insurance of the grain (premiums 
being paid by the grain owners) in view of 
which the policy was issued, there was a con- 
tractual relation between the insurer and the 
grain owner (or certificate holder) as well 
as between the insurer and warehouseman. 
And therefore the grain owners were entitled 
to bring suit on the contract, and were not 
barred by the unlawful act of the insured.— 
The Millers National Insurance Company, 
et al. v. Bunds, United States of America, 
Intervenor, appellant. Kansas Supreme Court. 
June 10, 1944. 5 CCH Fire Anp CASUALTY 
Cases 239. 


Alex Hotchkiss, Lyndon, Kan., George E. Rams- 
kill, Veva Ramskill, Burlingame, Kan., Robert 
Stone, James A, McClure, Robert L. Webb, 
Beryl R. Johnson, Ralph W. Oman, Topeka, 
Kan., for appellant Gus St. Louis. 


Lester Luther, Asst. U. S. Atty., George H. 
West, U. S. Atty. for appellant United States of 
America. 


Howard Jones; John E. Addington, Topeka, 
Kan., Alvin C. Trippe, Kansas City, Mo., for 
appellees. 
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ACCIDENT INSURANCE— 
REFUSAL OF AUTOPSY 


(NEW YORK) 


e Condition precedent 
Notice of accident 


The insured, as a result of an accident on 
January 25th, died on February 10, 1943. 
Plaintiff, the widow and beneficiary, claimed 
that she did not know of the existence of 
the policy until March 5, 1943. She gave 
notice of death to the insurer on June 7 
or 14. On July 2 the defendant insurer 
requested permission to make an autopsy on 
the insured’s body, which request the plain- 
tiff refused. It was held that the plaintiff's 
failure to allow the autopsy, the right to 
demand which was a condition precedent 
under the policy, bars recovery; as also does 
the failure to give notice within thirty days 
of the accident. The defendant’s motion 
for summary judgment was granted.—Titus 
v. Travelers Insurance Company, appellant. 
New York Supreme Court, Appellate Di- 
vision, Second Department. June 26, 1944. 
9 CCH Lire Cases 1182. 


THE INSURANCE LAW JOURNAL 


Bernard J. McGlinn, Louis P, Galli, William J. 
Moran, 55 John St., New York, N. Y., for appel- 
lant. 

Arthur F. Driscoll, Maxwell M. Booxbaum, Mil- 
ton M. Rosenbloom, 152 W. 42nd St., New York, 
N. Y., for respondent. 


ACCIDENTAL DEATH— 
“ENGAGING IN” AERONAUTICS 


(TENNESSEE) 


®@ Double indemnity 
Fare-paying passenger 


While travelling as a pay passenger on a 
regular scheduled flight of an airplane, oper- 
ated by the American Airlines, on a trip 
between Nashville and Memphis, the in- 
sured was killed. Double Indemnity was 
claimed. Liability was denied by the In- 
surance Company in reliance upon an ex- 
cepting provision of the policy that double 
indemnity benefits 


“will not apply if the insured’s death resulted 
from self-destruction, whether sane or insane; 
from any violation of the law by the 
insured; from military or naval services in time 
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of war; from engaging in riot or insurrection; 
from war or any act incident thereto; from 
engaging as a passenger, or otherwise, in sub- 
marine or aeronautic operations, etc.’’ 


The Chancellor sustained a demurrer and 
dismissed the plaintiff’s suit, holding that 
the language italicized above relieved the 
insurer of liability. On appeal it was held 
that the quoted policy provision did not 
apply to a fare-paying passenger, but ap- 
plied only to one “engaging in” aeronautics 
as an occupation. The ambiguity of the 
provision must be resolved in favor of the 
insured. The decree for the defendant was 
reversed and judgment entered for the plain- 
tiff—National Bank of Commerce, etc. v. 
New York Life Insurance Co. Tennessee 
Supreme Court. June 10, 1944. 9 CCH 
Lire Cases 1142. 


H. H. Honnoll, Memphis, Tenn., for appellant. 


King, King & Laughlin, Memphis, Tenn., for 
appellee. 


AVIATION EXCLUSION CLAUSE-— 
NAVY FLIER’S FORCED LANDING 


(MASSACHUSETTS) 


e “Death occurring by reason of any 
aerial flight” 


No military clause 


The insurer denied its liability for the full 
amount of the policy on the life of the plain- 
tiff’s intestate, Green, claiming that the in- 
sured died “by reason of an aerial flight”— 
an excepted risk under the policy, and that 
liability was therefore limited to the amount 
of the reserve. At the time of application 
for the policy, the insured stated that he 
had made ten flights, contemplated more, 
that he did not then have a pilot’s license, 
but contemplated taking the Civil Aero- 
nautics Administration training course. He 
further stated that he did not contemplate 
army or navy service within the next year. 
Later the insured enlisted in the navy, and 
while in training as an aviation cadet, made 
a controlled forced landing and _ before 
a rescue party could find him, he died as a 
result of drowning and exposure. From a 
judgment for the amount of the policy re- 
serve only, the plaintiff appealed. Plaintiff- 
appellant contended that since the defendant 
insurer chose not to insert a military risk 
exclusion clause, and in view of the insured’s 
disclosure in his application that he antici- 
pated taking part only in civil aviation, and 
did not contemplate army or navy service, 
that the aviation exclusion clause should be 
read as intending to exclude from coverage 
the risks of civil aeronautics only, and not 
the distinctive risks of military aeronautics. 
The court rejected this contention, and held 
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that the aviation clause excluded generally 
and without exception “death occurring by 
reason of any aerial flight.” The appellant 
further contended that, in any case, the in- 
sured’s death did not result “by reason of” 
such aerial flight. Distinguishing Bull v. 
Sun Life Assurance Co., on which appellant 
relied, the court likewise rejected this con- 
tention, and affirmed the judgment for the 
defendant insurer. (For a more extensive 
review of this case, turn to page 484).— 
Green v. The Mutual Benefit Life Insurance 
Company. United States Circuit Court of 
Appeals, First Circuit. July 6, 1944. 10 
CCH Lire Cases 37. 


Edmund Burke, Oscar H. Brinkman, Hale & 
Dorr, Boston, Mass., for appellant. 

F. H. Nash, Bailey Aldrich, Boston, Mass., for 
appellee. 


GROUP INSURANCE- 
RIGHT TO DIVIDENDS 


(MICHIGAN) 


@ Employee v. employer 
Jurisdictional amount 


Employees of the defendant Great Lakes 
Steel Corporation, the plaintiffs sued in the 
United States District Court, for themselves 
and for all employees, past and present, 
similarly ‘situated, to recover certain divi- 
dends or divisible surplus which, under a 
master group insurance policy of insurance 
was returned by the insurer to the employer. 
The individual policies of employees made 
no reference to policy dividends. The master 
policy provided that “the proportion of the 
divisible surplus accruing thereon should be 
ascertained and apportioned by the Board 
of Directors of the insurer and credited to 
the policy at the end of the year as a 
dividend, etc.” Plaintiffs, in their complaint, 
alleged that the dividends received were the 
property of the individual employee-policy 
holders, for whom the employer was acting 
as agent and trustee, and demanded an ac- 
counting. The defendant moved to dismiss 
on the ground that the requisite jurisdic- 
tional amount of $3000 was not involved. 
The trial court sustained this motion. The 
appellants sought to sustain jurisdiction on 
the ground that the fund which they sought 
to recover for distribution amongst all the 
employees was in excess of $3000. It was 
held that the interest of each plaintiff was 
a several one in the divisible surplus meas- 
ured by the amount of his premium pay- 
ments. They had no single title or right 
in which they have a common, undivided 
interest. The fact that the plaintiffs seek 
to marshall a common fund, in which they 
are severally interested, does not give the 
court jurisdiction. The interest of each in 


LIFE, HEALTH AND ACCIDENT 





(499) 


as 


the fund does not exceed the amount of the 
dividends defendant has collected on the 
policy of each. The judgment dismissing 
plaintiffs’ complaint for want of jurisdiction 
was affirmed.—Sturgeon, et al., appellants 
v. Great Lakes Steel Corporation. United 
States Circuit Court of Appeals, Sixth Cir- 
cuit. July 10, 1944. 10 CCH Lire Cases 10. 
M. C. Harrison, H, H. Marshman, Cleveland, 
Ohio, William Schwartz, Detroit, Mich., for ap- 
pellants. 


Edward T. Goodrich, Prewitt Semmes, Detroit, 
Mich., for appellee. 


HEALTH INSURANCE— 
“CONFINING ILLNESS” CLAUSE 





(PENNSYLVANIA) 


® Visits to doctor, etc. 
Substantial confinement 


After the health and accident policies were 
issued to him, the plaintiff contracted tubercu- 
losis. A portion of the policy was as fol- 
lows: 


‘“‘Part K.—Confining Illness Benefits for Life. 
The Association will pay, for one day or more, 
at the rate of Fifty ($50.00) Dollars per month 
for the first fifteen days and at the rate of One 
Hundred ($100.00) Dollars per month thereafter 
for disability resulting from disease the cause of 
which originated more than thirty days after the 
effective date of this policy, and which confines 
the Insured continuously, within doors and re- 
quires regular visits therein by legally quali- 
fled physicians; provided said disease necessi- 
tates total disability and total loss of time.” 


The plaintiff, as a result of his illness re- 
quired X-ray and fluoro-scopic examinations 
from time to time which could only be had 
at his physician’s office, and for them left 
his home and went to the physician’s office. 
In accordance with his physician’s advice 
to seek sunshine and fresh air he, at times, 
went out on the porch of his home, and took 
short walks in the yard. But otherwise he 
was confined indoors all the time. Under 
these facts is the plaintiff entitled to recover 
for “within doors” confinement under part 
K of the policy? The trial court’s judg- 
ment for the plaintiff was affirmed. It is 
the character and extent of the illness which 
is important rather than an exact limitation 
on the insured’s activity. The mere fact 
that the insured went to the office of his 
physician for treatments, does not constitute 
a breach of the requirement that the insured 
be continuously confined within his house. 
Also, an insured’s leaving the house to get 
sunshine and fresh air, in accordance with 
the directions of his physician does not con- 
stitute a violation of part K. Only a sub- 
stantial confinement is required to comply 
with the policy. The judgment for plaintiff 
was affirmed.—Albert v. Mutual Benefit 
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Health and Accident Association, Omaha, 
appellant. Pennsylvania Supreme Court, 
Eastern District. June 30, 1944. 10 CCH 
Lire CAsEs 6. 


R. C. Mauch, Mauch & Goodman, 203 W. 4th St., 
Bethlehem, Pa., for plaintiff. 

T. McKeen Chidsey, Chidsey, Maxwell & Fack- 
enthal, Easton, Pa., for appellant. 


PRESUMPTION OF DEATH— 
TIME OF DEATH 


(FLORIDA) 


@ Absence for seven years 
Suicide inferred 


Hamilton, the insured, on December 28, 
1928 disappeared from his boarding house, 
and was never thereafter heard from. After 
more than seven years had passed plaintiff 
wife sued for the death benefit. Aided by 
the common law presumption the jury found 
that the insured had died on the day follow- 
ing his disappearance, and thus prior to the 
time at which his policies would have 
lapsed. On appeal, the court said: 

“A maze of circumstances, proximate and re- 
mote, was showered upon the jury and coursed 
into this record. The jury, peering into the 
fog, professed to have seen through the dim 
light the death of Hamilton on the day after he 
left his daughter’s home the night before in 
Jacksonville, Florida. It is for us to determine 
whether or not the jury could have seen, in the 
encircling gloom, that which it reported had 
been revealed unto it.’’ 


The facts that the insured had, at about the 
time of his disappearance, had financial re- 
verses, had lost his home, his business, his 
health, and had become increasingly des- 
pondent, and threatened suicide, were (aided 
by the common law presumption) sufficient 
to justify the jury in finding that the in- 
sured died the day following his disappear- 
ance. The judgment for plaintiff was af- 
firmed.—Mutual Life Insurance Company of 
New York v. Hamilton. United States Cir- 
cuit Court of Appeals, Fifth Circuit. June 
28, 1944. 9 CCH Lure Cases 1165. 

H. Reid DeJarnette, Miami, Fla., for Mutual 
Life Ins, Co. 

Dewey Knight, Miami, Fla., for Oakland Corp. 
and Minnie Hamilton, 


SUICIDE—FRAUD IN 
PROCURING POLICY 


(TENNESSEE) 


@ Policy taken out with intent to com- 
mit suicide 


The insured shot himself with a pistol at 
his home on the afternoon of November 19, 
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and died the same day. He had procured 
a policy of insurance from the defendant on 
November 1. The policy did not exclude 
liability for death by suicide, but the insurer 
defended on the ground that the policy had 
been obtained by the insured by fraud, with 
the intention of committing suicide and thus 
defrauding the defendant. The deceased had 
several times remarked to friends and ac- 
quaintances that he intended to commit 
suicide on November 19, the day on which 
he did shoot himself. It was held, however, 
that the insured had not in any way evi- 
denced an intention of procuring an insur- 
ance policy and then committing suicide. It 
does not follow from the fact that the in- 
sured did kill himself that he had in mind 
defrauding the defendant by procuring the 
policy to be issued. A judgment for the 
plaintiff was affirmed.—Metropolitan Life 
Insurance Company v. Hedgepath. Tennes- 
see Court of appeals, Nashville. July 22, 
1944. 10 CCH Lire Cases 43. 


Moore & Ewing, Nashville, Tenn., for plaintiff 
in error. 


Leroy McGregor, Nashville, Tenn., for defendant 
in error. 


SUICIDE EXCLUSION— 
ACCIDENTAL DEATH 


(GEORGIA) 


e Intention to take own life 
Jump from window by insane insured 





For several nights running the insured had 
a nightmare in which he believed that the 
occupants of the adjoining hotel rooms were 
plotting to kill him. On the night of his 
death the insured went to his room after 
eating supper. At about 10 P. M. the as- 
sured was heard in his room calling out. 
A bellboy was sent by the hotel manage- 
ment to his room, but the insured would not 
let the bellboy into the room. The insured 
continued to call out “God help me, save 
me, don’t let them kill me”. The bellboy 
proceeded to take off the door to the in- 
sured’s room; when he had succeeded in 
doing so and got into the room, he did not 
find the insured there. Noticing that the 
screen of the window was out, he looked 
out of the window and saw the insured’s 
body on the roof of the mezzanine about 
forty feet below. The policy on the in- 
sured’s life provided: “If the insured, whether 
sane or insane, shall die by his or her own 
hand or act within two years from the 
date of issuance of this policy, the liability 
of the company under this policy shall be 
limited to the return in one sum of the 
amount of premiums paid less any indebted- 
ness to the company.” On the basis of this 
clause the court directed a verdict for the 


defendant insurer, and directed a verdict for 
the plaintiff for the amount of the premiums 
paid. On appeal this was reversed. In or- 
der to constitute suicide it is necessary for 
there to be some mental intent on the part 
of the person insured to take his own life. 
Here the circumstances are consistent with 
a non-suicidal death, and there is therefore 
a presumption of accidental rather than 
suicidal death. The burden was on the de- 
fendant to establish the defense of suicide; 
this it did not do. The evidence is con- 
sistent with two opposing theories, one, that 
he jumped to save his life, and two, that 
he jumped to destroy his life. The judg- 
ment for the defendant was reversed.— 
Christensen v. New England Mutual Life 
Ins. Co. Georgia Court of Appeals. July 
14, 1944. 10 CCH Lire Cases 34. 

Scott, Dunaway, Riley & Wiggins, Atlanta, Ga., 
for plaintiff. 

Jones, Williams & Dorsey, Atlanta, Ga., for de- 
fendant. 


TOTAL AND PERMANENT 
DISABILITY — DECLARATIONS OF 
DECEASED PERSONS 


(MASSACHUSETTS) 


@ Opinion v. fact 
Doctor’s diagnosis 


The only evidence which would support a 
verdict that the plaintiff was permanently 
and totally disabled was the testimony of 
Dr. Yardume, the plaintiff’s family physi- 
cian. Dr. Yardume testified that he con- 
sulted Dr. Norman, a psychiatrist, who was 
deceased at the time of the trial, concerning 
the plaintiff’s condition. He was asked: 
“What was his diagnosis?” Over the de- 
fendant’s objection the witness was per- 
mitted to testify that Dr. Norman’s 
diagnosis was “dementia praecox.” The wit- 
ness then stated that dementia precox was 
an incurable mental disease. The plaintiff 
contends that this evidence was admissible 
under G. L. (Ter. Ed.) c. 233, $65, as a 
declaration of a deceased person. We are 
of opinion that it was not. The statute re- 
quires that the declaration, among other 
things, must be made “upon the personal 
knowledge of the declarant.” The state- 
ment of Dr. Norman does not fall within 
this class; it was an opinion and not a 
statement of fact. Had the doctor been a 
witness at the trial his diagnosis would not 
have been admitted in evidence unless he 
had qualified as an expert in mental diseases. 
In general the statute making admissible the 
declarations of deceased persons does not 
remove any ground of objection except the 
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rule against hearsay. The admission of Dr. 
Norman’s declaration was error, and, in 
view of the fact that this was the only evi- 
dence which would support a finding that 
the plaintiff was permanently and totally 
disabled, it cannot be said that it did not 
injuriously affect the substantial rights of 
the defendant. The judgment for plaintiff 
was reversed and judgment was entered for 
the defendant.—Tafralian v. Metropolitan 
Life Insurance Company. Massachusetts 
Supreme Judicial Court. June 5, 1944. 10 
CCH Lire Cases 13. 


S. Cutter, for plaintiff. 
W. A, Ryan, for defendant. 


VERDICT NOT AN 
APPEALABLE ORDER 


(KANSAS) 


© Double indemnity 
Cross appeals 


The beneficiary of a policy of insurance on 
the life of his wife, sued to recover $500 
ordinary death benefit, and $500 additional 
accidental death benefit. The jury returned 
a verdict for plaintiff for $500, and both 
parties appealed, reciting in their notice of 
appeal that they appealed from “the verdict” 
and the judgment. In fact the trial court 
did not enter judgment on the verdict. Both 
appeals were dismissed because the verdict 
of a jury is not a final order from which an 
appeal lies. These are not appeals from a 
final judgment, since no judgment has been 
entered on the verdict.—Painter, cross-ap- 
pellant v. Monumental Life Insurance Com- 
pany, appellant. Kansas Supreme Court. 
June 10, 1944. 9 CCH Lire Cases 1177. 
Patrick W. Croker, George H. West, Kansas 
City, Kan., for sppellant. 


David F. Carson, David W. Carson, Kansas City, 
Kan., for appellee. 


WAR RISK INSURANCE— 
CHANGE OF BENEFICIARY 


(OKLAHOMA) 


@ Widow v. mother 
Intent not executed 


Bradley was killed whilé serving as a flying 
officer in the United States Army. His 
war risk life insurance in the amount of 
$10,000 was originally issued with his 
mother as beneficiary. Thereafter he mar- 
ried. In a “confidential personal report” 
which he filled out as required by the War 
Department, he stated in respect to insur- 
ance: “Government Insurance: yes, Amount: 
$10,000.00, Type: Government, Beneficiary: 
Ann M. Bradley, Location of policy, will or 
other important papers: with wife.” The 
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day following the making out of this report 
the insured was killed. The wife was al- 
lowed to testify, over objection, that Brad- 
ley had told her “he had taken care of the 
insurance at_the army base,” after having 
previously discussed her substitution as 
beneficiary in place of the mother. The 
regulations of the Veterans Administration 
required a written notice to change the bene- 
ficiary. No such notice was ever given 
them by the insured. The Veterans Ad- 
ministration, as well as the trial court found 
that a change to the wife as beneficiary had 
been effected, by reason of the “confidential 
personal report” made by the insured to the 
War Department. On appeal it was held 
that no change of beneficiary had been ef- 
fected, pursuant to the insured’s intent to 
make such a change; that the “confidential 
personal report” could not be considered as 
an attempt to make a change of beneficiary, 
or as the equivalent of the written notice 
required by the Veterans’ Administration as 
evidence of intent to change (even though 
the formal written notice is waived by the 
Veterans Administration). There must be 
shown, not only an expressed intention, but 
positive and unequivocal acts on the part 
of the insured, designed to effectuate his 
expressed intentions. Here there were no 
such acts. The judgment for the widow was 
reversed.—Lena Bradley v. United States 
of America, et al. United States Circuit 
Court of Appeals, Tenth Circuit. June 15, 
1944. 9 CCH Lure Cases 1108. 

F. L, Welch, for appellant Lena Bradley. 
Andrew Dilworth, R. G. Harris, for appellee 
Annie Bradley. 

Keith L. Seegmiller Cleon A. Summers, U, S. 
Atty., for the United States. 


THE “’S. E. U. A” DECISION— 
A DISSENT 


(Concluded from page 474) 

legal concepts and doctrinal status, may 
be logically answered in the affirmative. 
To do so, however, is to establish a new 
concept of what constitutes interstate com- 
merce, Whether a judicial determination is 
sound is not to be determined wholly by 
considering a proposition abstractly, or as 
an original proposition, to be determined 
free from the law as previously determined. 
In the exercise of the judicial function all 
factors should be accredited their appropri- 
ate weight. Certainly such should be done 
in a criminal case before announcing a new 
rule, under the application of which the 
defendants may be found guilty; especially 
is this so where the particular objective 
sought in the case may be reached by con- 
gressional action. I, therefore, am of the 
opinion that the judgment of the District 
Court should have been affirmed. 
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ATTRACTIVE NUISANCE-— 
CHILD INJURED IN J YARD 


(COLORADO) 


@ Municipality’s liability 
Nuisance must attract 
Nuisance must be unusual 





Because the so-called “Attractive Nuisance” 
—a collection of old automobile bodies and 
parts, allowed to be piled onto an empty lot 
owned by the city—had not enticed the 
plaintiff, an 11 year old child, to trespass, 
and was not, in the particular neighborhood 
in question, any unusual or unapparent danger, 
the granting of defendant city’s motion for 
a directed verdict was affirmed on appeal. 


Plaintiff testified that when the accident oc- 
curred, “‘we were climbing bodies of old cars. 
* * * One of them turned over and I 
with it”. As a result, the elbow joint of 
her right arm was dislocated, and the arm 
fractured, Plaintiff further testified that she 
realized it was dangerous to play there; that 
she could see that the bodies were loose in 
places; and admitted that her father warned 


her not to play on the premises. There was 
no indication that the car bodies being on 
the lot caused plaintiff to trespass. More- 
over, junk yards were the common, rather 
than the unusual, thing in the neighborhood 
involved in the instant case. Under the at- 
tractive nuisance doctrine, the danger must 
be one that is not common and obvious.— 
Esquibel, Etc., plaintiff in error v. The City 
and County of Denver, Colorado. Colorado 
Supreme Court. June 26, 1944. 10 CCH 
NEGLIGENCE Cases 1119. 


James D. Parriott, Denver, Colo., for plaintiff 
in error. 


Malcolm Lindsey, Wayne D. Williams, Denver, 
Colo., for defendant in error. 


BLASTING OPERATIONS— 
WELL GOING DRY 


(TENNESSEE) 
e@ Easement as a defense 


Plaintiff owned an excellent well near his 
home which was about sixty feet deep. The 
water in the well was thirty to forty feet 
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deep. The well had been there for forty or 
fifty years and had always furnished an 
abundant supply of water for two or three 
families and the livestock on the farm. Mrs. 
Pauline Light had a well on her farm close 
by, across the road from plaintiff's farm, and 
this well had furnished plenty of water since 
it was dug. Water was in these two wells 
on the morning of the day that these holes 
for the light poles were blasted. That after- 
noon, after the blasting, both wells were 
dry. Plaintiff used a long well bucket, com- 
monly used in bored wells, with a plunger 
on the bottom of it. When he tried to let 
this bucket down in the well, after the blast- 
ing was done, he found that there was an 
obstruction in the well which prevented the 
bucket from going on down. The obstruc- 
tion was about twenty to twenty-five feet 
from the top of the ground at the place 
where the stream ran into the well, and was 
caused by rock jutting out into the well. 
Pieces of the rock were broken off so the 
bucket would go to the bottom of the well. 
When asked about the nature of the water 
in the well after the blasting, plaintiff said 
that: “It was really mud, you could smell 
powder in it and a few days after when it 
cleared up it tasted powder for several days.” 
Plaintiff continued to live on this farm for 
about two years and a half after that time, 
and the water never did come back, and 
the little that did come back was not fit 
for human consumption during that time. 
On the same day that the blasting was 
done and plaintiff's well went dry his sister’s 
well across the road also went completely 
dry. Plaintiff testified that he was a “water 
witch”, and that his father before him was 
a “water witch.” Neighbors corroborated 
his statements in regard to his ability to 
locate streams of water by “switching.” He 
stated that the stream of water which went 
to his sister’s well and the stream of water 
which came to his well were forks of the 
same stream; that one of the light poles was 
located near the place where this stream 
forked with one branch of it going to his 
sister’s well and the other branch coming 
to his well. He also testified as to the 
damage which he sustained by the loss of 
his well. Under all the facts and circum- 
stances shown, the court held that there was 
evidence which should have been submitted 
to the jury on the question that the blasting 
operations caused plaintiff's well to go dry 
and that it was error for the trial court to 
direct a verdict for the defendant construc- 
tion company, who blasted holes for the poles 
necessary to carry an electric light line to be 
constructed by the Cumberland Electric 
Membership Corporation, to whom plaintiff 
had given an easement for that purpose. The 
court further held that the granting of the 
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easement was no bar to plaintiff's action, 
because damage from the well going dry 
was not in the contemplation of the parties 
at the time of giving the easement, and so 
in a condemnation proceedings would not 
be recoverable. The easement covered only 
such damage as would be recoverable in a 
condemnation proceedings. The judgment 
for defendant was reversed.—Jones, plaintiff 
in error v. Oman et al., d. b. a. Oman 
Construction Company. Tennessee Court of 
Appeals, Middle Section, Nashville. July 
22, 1944. 11 CCH Neciicence Cases 32. 


William Sugg, Tyree B. Harris III, Walker & 
Hooker, for plaintiff in error. 


Andrew Ewing, for defendant in error. 


CUSTOMER INJURED— 
FORMS OF VERDICT 


(MISSOURI) 


© Respondeat superior _ 
Employee found “not guilty” 


While the plaintiff was shopping in the store 
of the corporate defendant, Hawkins the 
manager of the store unrolled, on the con- 
crete sidewalk in front of the store, and in 
front of the door at which plaintiff entered, 
some 40 or 50 feet of woven wire, one inch 
mesh and four feet in width. When the 
plaintiff came out of the store shortly after 
he had entered, he stumbled on the wire, fell 
and was injured. The court of its own motion, 
gave to the jury four prepared forms for 
verdict, as follows: 


(1) 

‘‘We, the jury, find the issues for the plaintiff 

and against both defendants and assess plain- 

tiff's damages at the sum of ., dollars 
foreman. 


(2) 

“‘We, the jury, find the issues in favor of both 
defendants, Temple Stephens Company, a cor- 
poration, and Newell Hawkins, ; 
foreman. 


(3) 

“‘We, the jury, find the issues for the plaintiff 

and against the defendant Newell Hawkins, and 

we further find the issues in favor of defendant 

Temple Stephens Company, a corporation, and 

we assess plaintiff's damages at the sum of 
dollars. foreman. 


(4) 

‘‘We, the jury, find the issues for the plaintiff 

and against the defendant, Temple Stephens 

Company, a corporation, and we further find 

the issues for the defendant Newell Hawkins. 

and we assess plaintiff's damages at the sum of 
i -<arnaeanee foreman.”’ 


The jury used form (4). Appellant, Temple 
Stephens Company, the corporate defendant, 
filed motion for a new trial and in arrest 
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contending that the judgment against it can- 
not stand “because the jury, by its verdict 
in favor of defendant, Newell Hawkins, ex- 
onerated said (corporate) defendant of neg- 
ligence, and as appellant Temple Stephens 
could be liable only under the doctrine of 
respondeat superior, the exoneration of the 
servant, Hawkins, ipso facto, exonerated the 
master, Temple Stephens Company.” The 
plaintiff appealed from the judgment for 
Hawkins. The court held that there was 
evidence from which the jury could find that 
another employee Nichols, had preceded the 
plaintiff out of the entrance, knew of the 
wire being there and failed to warn the plain- 
tiff. Therefore the corporate defendant could 
be properly found guilty of negligence al- 
though the employee Hawkins was, by the 
jury’s verdict, exonerated. The judgments 
against the corporate defendant, and the 
judgment in favor of the defendant Hawkins 
were afirmed.—Atterbury, appellant, respond- 
ent v. Temple Stephens Company appellant. 
Missouri Supreme Court, Division Number 
One. July 3, 1944. 10 CCH NEGLIGENCE Cases 
1146. 


James P. Boyd, Paris, Mo., for appellant, re- 
spondent. 

W. W. Barnes, Paris, Mo., Rendlen & White, 
Hannibal, Mo., Moser, Marsalek & Dearing, 
Theo, J. Krauss, Pierce Bldg., St. Louis, Mo., 
for appellant and respondent. 


DIM-OUT RECULATIONS— 
MUNICIPALITY'S LIABILITY 


(NEW YORK) 


@ Immunity statute 
City’s good faith 


Mayor La Guardia and the City of New York 
were sued by the plaintiff, who fell from an 
elevated train platform and was run over 
by an approaching train. He alleged that 
the city was negligent in failing to maintain 
proper lights at the station, and for creating 
and maintaining a nuisance. The lights on 
the platform were low and the upper portion 
of the bulbs painted in accordance with dim- 
out regulations promulgated by the United 
States army. The trial court set aside a 
verdict for the plaintiff and entered judg- 
ment for the defendant, and on appeal this 
was affirmed. Appellant argued that less 
light was afforded on the elevated platform 
than was required in order to conform to the 
regulations. The court held that the plat- 
form was dimmed out in compliance with 
army regulations, by the city in good faith, 
and therefore, under the New York State 
War Emergency Act immunity was afforded 
the city. The judgment for plaintiff was 
affirmed.—Gaglio, appellant v. The City of 
New York et al., appellees. United States 


Circuit Court of Appeals, Second Circuit. 
July 13, 1944. 11 CCH Necuicence Cases 50. 


Vincent J. Cuti, L. Ray Glass, for appellant. 


Ignatius M. Wilkinson, Corp. Counsel of City of 
New York, Albert L. Wilbur, for appellees. 


HOTEL GUEST INJURED— 
DEFECTIVE ROCKING CHAIR 


(VIRGINIA) 


° jury question 
egree of care 

For the last two summers plaintiff had been 
a boarder at the defendant’s summer hotel. 
One evening following supper, plaintiff sat 
on a porch rocking chair, which, unknown 
to her had a rocker missing on the side 
farthest from her. In her own words: 
“I sat down in the chair and started rock- 
ing, and rocked back and took my feet up 
and I come down right in the shrubbery 
and was pulled up by a man, Mr. Rutty, I 
think.” According to the plaintiff's testi- 
mony, as she approached the rocker from 
the left side she was unable to see that a 
rocker was missing from the right side of 
the chair; nor did she feel any tilting as she 
began to sit down. The court on appeal 
held that the credibility of plaintiff’s testi- 
mony that she did not observe any defect 
in the chair was a question for the jury. 
Defendant contended that it was not an in- 
surer and was bound to use only ordinary 
care. It was held that the qualified duty of 
ordinary care became an absolute duty be- 
cause the proprietor knew or should have 
known of the danger, which could easily 
have been removed. The judgment for 
plaintiff was affirmed.—Kirby v. Moehlman. 
Virginia Supreme Court of Appeals. June 
22, 1944. 10 CCH NEcLicENcE Cases 1098. 
I. W. Jacobs, W. R. Ashburn, for plaintiff in 
error. 


F. E. Kellam, William G. Maupin, for defendant 
in error. 


INSTITUTION DISTRICT 
LIABILITY FOR NEGLIGENCE 


(PENNSYLVANIA) 


e Immunity from liability for 
negligence of agents 


The National Youth Administration em- 
ployed the plaintiff for eighteen dollars per 
month, and assigned her to work on an 
electric mangle in the laundry of the 
Children’s Home situated in and maintained 
by the defendant Washington County In- 
stitution District. ‘While she was working 
at the mangle, her right hand, forearm and 
upper arm were pulled into its revolving 
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deep. The well had been there for forty or 
fifty years and had always furnished an 
abundant supply of water for two or three 
families and the livestock on the farm. Mrs. 
Pauline Light had a well on her farm close 
by, across the road from plaintiff’s farm, and 
this well had furnished plenty of water since 
it was dug. Water was in these two wells 
on the morning of the day that these holes 
for the light poles were blasted. That after- 
noon, after the blasting, both wells were 
dry. Plaintiff used a long well bucket, com- 
monly used in bored wells, with a plunger 
on the bottom of it. When he tried to let 
this bucket down in the well, after the blast- 
ing was done, he found that there was an 
obstruction in the well which prevented the 
bucket from going on down. The obstruc- 
tion was about twenty to twenty-five feet 
from the top of the ground at the place 
where the stream ran into the well, and was 
caused by rock jutting out into the well. 
Pieces of the rock were broken off so the 
bucket would go to the bottom of the well. 
When asked about the nature of the water 
in the well after the blasting, plaintiff said 
that: “It was really mud, you could smell 
powder in it and a few days after when it 
cleared up it tasted powder for several days.” 
Plaintiff continued to live on this farm for 
about two years and a half after that time, 
and the water never did come back, and 
the little that did come back was not fit 
for human consumption during that time. 
On the same day that the blasting was 
done and plaintiff's well went dry his sister’s 
well across the road also went completely 
dry. Plaintiff testified that he was a “water 
witch”, and that his father before him was 
a “water witch.” Neighbors corroborated 
his statements in regard to his ability to 
locate streams of water by “switching.” He 
stated that the stream of water which went 
to his sister’s well and the stream of water 
which came to his well were forks of the 
same stream; that one of the light poles was 
located near the place where this stream 
forked with one branch of it going to his 
sister’s well and the other branch coming 
to his well. He also testified as to the 
damage which he sustained by the loss of 
his well. Under all the facts and circum- 
stances shown, the court held that there was 
evidence which should have been submitted 
to the jury on the question that the blasting 
operations caused plaintiff's well to go dry 
and that it was error for the trial court to 
direct a verdict for the defendant construc- 
tion company, who blasted holes for the poles 
necessary to carry an electric light line to be 
constructed by the Cumberland Electric 
Membership Corporation, to whom plaintiff 
had given an easement for that purpose. The 
court further held that the granting of the 
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easement was no bar to plaintiff's action, 
because damage from the well going dry 
was not in the contemplation of the parties 
at the time of giving the easement, and so 
in a condemnation proceedings would not 
be recoverable. The easement covered only 
such damage as would be recoverable in a 
condemnation proceedings. The judgment 
for defendant was reversed.—Jones, plaintiff 
in error v. Oman et al., d. b. a. Oman 
Construction Company. Tennessee Court of 
Appeals, Middle Section, Nashville. July 
22, 1944. 11 CCH NEGLIGENCE CAses 32. 


William Sugg, Tyree B. Harris III, Walker & 
Hooker, for plaintiff in error. 


Andrew Ewing, for defendant in error. 


CUSTOMER INJURED— 
FORMS OF VERDICT 


(MISSOURI) 


@ Respondeat superior 
Employee found “not guilty” 


While the plaintiff was shopping in the store 
of the corporate defendant, Hawkins the 
manager of the store unrolled, on the con- 
crete sidewalk in front of the store, and in 
front of the door at which plaintiff entered, 
some 40 or 50 feet of woven wire, one inch 
mesh and four feet in width. When the 
plaintiff came out of the store shortly after 
he had entered, he stumbled on the wire, fell 
and was injured. The court of its own motion, 
gave to the jury four prepared forms for 
verdict, as follows: 


(1) 

“‘We, the jury, find the issues for the plaintiff 

and against both defendants and assess plain- 

tiff’s damages at the sum of ........... dollars 
foreman. 


(2) 
“‘We, the jury, find the issues in favor of both 
defendants, Temple Stephens Company, a cor- 


poration, and Newell Hawkins, Sate abe eo 
foreman. 


(3) 

‘‘We, the jury, find the issues for the plaintiff 

and against the defendant Newell Hawkins, and 

we further find the issues in favor of defendant 

Temple Stephens Company, a corporation, and 

we assess plaintiff's damages at the sum of 
dollars. . ‘ foreman. 


(4) 

‘“‘We, the jury, find the issues for the plaintiff 

and against the defendant, Temple Stephens 

Company, a corporation, and we further find 

the issues for the defendant Newell Hawkins. 

and we assess plaintiff's ns at the sum of 
ee . foreman.’ 


The jury used form (4). asaiiads Temple 
Stephens Company, the corporate defendant, 
filed motion for a new trial and in arrest 
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contending that the judgment against it can- 
not stand “because the jury, by its verdict 
in favor of defendant, Newell Hawkins, ex- 
onerated said (corporate) defendant of neg- 
ligence, and as appellant Temple Stephens 
could be liable only under the doctrine of 
respondeat superior, the exoneration of the 
servant, Hawkins, ipso facto, exonerated the 
master, Temple Stephens Company.” The 
plaintiff appealed from the judgment for 
Hawkins. The court held that there was 
evidence from which the jury could find that 
another employee Nichols, had preceded the 
plaintiff out of the entrance, knew of the 
wire being there and failed to warn the plain- 
tiff. Therefore the corporate defendant could 
be properly found guilty of negligence al- 
though the employee Hawkins was, by the 
jury’s verdict, exonerated. The judgments 
against the corporate defendant, and the 
judgment in favor of the defendant Hawkins 
were affirmed.—Atterbury, appellant, respond- 
ent v. Temple Stephens Company appellant. 
Missouri Supreme Court, Division Number 
an July 3, 1944. 10 CCH Neciicence Cases 
1146. 


James P. Boyd, Paris, Mo., for appellant, re- 
spondent. 

W. W. Barnes, Paris, Mo., Rendlen & White, 
Hannibal, Mo., Moser, Marsalek & Dearing, 
Theo. J. Krauss, Pierce Bldg., St. Louis, Mo., 
for appellant and respondent. 





DIM-OUT RECULATIONS— 
MUNICIPALITY'S LIABILITY _ 


(NEW YORK) 


@ Immunity statute 
City’s good faith 


Mayor La Guardia and the City of New York 
were sued by the plaintiff, who fell from an 
elevated train platform and was run over 
by an approaching train. He alleged that 
the city was negligent in failing to maintain 
proper lights at the station, and for creating 
and maintaining a nuisance. The lights on 
the platform were low and the upper portion 
of the bulbs painted in accordance with dim- 
out regulations promulgated by the United 
States army. The trial court set aside a 
verdict for the plaintiff and entered judg- 
ment for the defendant, and on appeal this 
was affirmed. Appellant argued that less 
light was afforded on the elevated platform 
than was required in order to conform to the 
regulations. The court held that the plat- 
form was dimmed out in compliance with 
army regulations, by the city in good faith, 
and therefore, under the New York State 
War Emergency Act immunity was afforded 
the city. The judgment for plaintiff was 
afirmed.—Gaglio, appellant v. The City of 
New York et al., appellees. United States 
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Circuit Court of Appeals, Second Circuit. 
July 13, 1944. 11 CCH Necuicence Cases 50. 


Vincent J. Cuti, L, Ray Glass, for appellant. 


Ignatius M. Wilkinson, Corp. Counsel of City of 
New York, Albert L. Wilbur, for appellees. 


HOTEL GUEST INJURED— 
DEFECTIVE ROCKING CHAIR 


(VIRGINIA) 


@ pery question 
egree of care 


For the last two summers plaintiff had been 
a boarder at the defendant’s summer hotel. 
One evening following supper, plaintiff sat 
on a porch rocking chair, which, unknown 
to her had a rocker missing on the side 
farthest from her. In her own words: 
“IT sat down in the chair and started rock- 
ing, and rocked back and took my feet up 
and I come down right in the shrubbery 
and was pulled up by a man, Mr. Rutty, I 
think.” According to the plaintiff's testi- 
mony, as she approached the rocker from 
the left side she was unable to see that a 
rocker was missing from the right side of 
the chair; nor did she feel any tilting as she 
began to sit down. The court on appeal 
held that the credibility of plaintiff’s testi- 
mony that she did not observe any defect 
in the chair was a question for the jury. 
Defendant contended that it was not an in- 
surer and was bound to use only ordinary 
care. It was held that the qualified duty of 
ordinary care became an absolute duty be- 
cause the proprietor knew or should have 
known of the danger, which could easily 
have been removed. The judgment for 
plaintiff was affirmed.—Kirby v. Moehlman. 
Virginia Supreme Court of Appeals. June 
22, 1944. 10 CCH NeEcticeNnce Cases 1098. 
I. W. Jacobs, W. R. Ashburn, for plaintiff in 
error. 


F. E. Kellam, William G. Maupin, for defendant 
in error. 





INSTITUTION DISTRICT 
LIABILITY FOR NEGLIGENCE 


(PENNSYLVANIA) 


e Immunity from liability for 
negligence of agents 


The National Youth Administration em- 
ployed the plaintiff for eighteen dollars per 
month, and assigned her to work on an 
electric mangle in the laundry of the 
Children’s Home situated in and maintained 
by the defendant Washington County In- 
stitution District. ‘While she was working 
at the mangle, her right hand, forearm and 
upper arm were pulled into its revolving 
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heated press and were crushed and burned, 
necessitating amputation a few inches be- 
low the shoulder. The plaintiff alleged the 
defendant to be negligent in maintaining an 
unprotected machine, etc. The defendants 
demurrer was sustained, and this was affirmed 
on appeal on the ground that the Children’s 
Home was maintained by the Institution 
District for the poor as an agency of the 
state, and thus in the exercise of a govern- 
mental function—Rodgers, appellant v. 
Washington County Institution District. 
Pennsylvania Supreme Court, Western Dis- 
trict. May 22, 1944. 10 CCH NEGLIGENCE 
Cases 1110. 


Samuel Goldfarb, Washington Trust Bldg., 
Washington, Pa., for appellant. 
Marriner & Wiley, Rufus S. Marriner, 417 
Washington Trust Bldg., David H. Weiner, 
Washington, Pa., for appellee. 


LANDLORD AND TENANT- 
FALL ON ICY STEP 


(MASSACHUSETTS) 


e Dripping from broken gutter 
Notice to landlord 


Mrs. McGeorge was a tenant of the second 
floor apartment since May 1937. As early 
as September or October 1937, the janitor 
noticed that a gutter under the windows on 
the top floor was dripping down onto the 
thirteenth step. And she brought this to 
the attention of an agent of the defendant, 
the corporation owning the building. Noth- 
ing was done about it however, and on 
January 2, 1938, following a heavy rain and 
sleet storm, a thin coat of icing formed on 
the steps and on the thirteenth step, from 
the dripping of rain from the gutter, a hard 
lumpy coating of ice had formed in the 
center of the step. While she was ascend- 
ing these steps (the main means of entrance 
into the house) the plaintiff, when she 
reached the thirteenth step, lost her balance 
and fell. A judgment for the plaintiff was 
affirmed on appeal. It was the duty of the 
defendant to keep the gutter in as good con- 
dition as it was at the beginning of the 
tenancy. There was evidence from which 
the jury could have found that notice was 
given the defendant in time to have per- 
mitted repairs before the happening of the 
accident; and that independently of notice, 
the defendant should have discovered and 
remedied the defect. The judgment for 
plaintiff was afirmed.—McGeorge v. Grand 
Realty Trust, Inc. Massachusetts Supreme 
Judicial Court. June 5, 1944. 10 CCH 
NEGLIGENCE Cases 1139. 


J. T. Doherty, A. C. Rome, for plaintiff. 
J. G. Ashe, for defendant. 
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LAUNDRY’S LIABILITY — 
MAXIMUM SETTLEMENT CONDITIONS 


(DISTRICT OF COLUMBIA) 


e Limitation of liability 
Public policy 
O. P. A. price regulation 


The laundry company sent to its customers 
a list setting forth the “Conditions Under 
Which Your Laundry Is Received”, one of 
which conditions was the fixing of maxi- 
mum amounts payable on claims, e. g., for 
the loss of a large table cloth, two dollars. 
The plaintiff when he sent to the defendant 
laundry the large banquet cloth (an extra 
large table cloth) for the loss of which he 
is now claiming, knew of the announcement 
of these maximum settlement amounts. 
Plaintiff had made some fifteen claims pre- 
viously, and in payment for them had re- 
ceived settlement checks in settlement for 
particular items, and carrying the notation: 
“Maximum payable”. The laundry list 
made by plaintiff when the banquet cloth 
was delivered to the laundry, contained the 
provisions relating to settlements. Plain- 
tiff’s suit claimed for the value of the cloth, 
as fifty dollars. The defendant denied that 
it was liable for more than two dollars, the 
maximum settlement figure. Plaintiff re- 
covered judgment for $17.50. On appeal this 
judgment was reversed, the court holding 
that if at the time the bailment is made the 
bailor has actual notice of certain terms 
which alter or modify the ordinary relation- 
ship implied by law, delivery of the prop- 
erty to the bailee amounts to an assent to 
these terms. There is no public policy for- 
bidding such a limitation of liability. The 
establishment of maximum settlement con- 
ditions was not in effect a reduction of 
services, and so a violation of O. P. A. 
maximum price regulation No. 165. The 
judgment for plaintiff was reversed.—Man- 
hattan Company, appellant v. Goldberg. 
District of Columbia Municipal Court of 
Appeals. July 6, 1944. 11 CCH Nect!- 
GENCE CASEs 45, 


Justin L. Edgerton, for appellant. 
Gus D. Goldberg, for appellee. 


MALPRACTICE—FAILURE TO 
TAKE X-RAY 


(CALIFORNIA) 


eNecessity of expert testimony 
Admissions insufficient 





In answer to the plaintiff's charge that 
he had been negligent in failing to take an 
x-ray of her fractured finger the defendant 
doctor answered: 
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“The treatment would have been the same. 
X-ray is simply a form of diagnosis, it is not a 


treatment in itself. I knew there was a chip 
fracture at the base of that phalanx. I knew 
the finger had to be splinted in full extension, 
and simply having taken an X-ray would have 
perhaps added some slight confirmation to what 
I did but it would not have changed what I did 
in the slightest, nor would it have changed the 
eventual result,”” 


The plaintiff offered no expert testimony 
that what the defendant had done was in 
any way negligent in treatment of the 
finger, or that failure to take an x-ray 
constituted negligence. Admissions made by 
the doctor that it was all his own fault did 
not amount to an admission of negligence, 
and did not take the place of medical testi- 
mony. The judgment for the defendant 
was affirmed.—Lashley, appellant v. Koerber. 
California District Court of Appeal, First 
District, Division One. July 7, 1944. 11 
CCH NEcLIcEeNcE Cases 35. 


Charles Reagh, for appellant. 


Appelbaum & Mitchell, John Jewett Earle, for 
respondent. 


MALPRACTICE— 
TREATMENT OF EVE _ 
(CALIFORNIA) 


@ Mistake in post-operative 
treatment 


The defendant physician removed a cata- 
ract from plaintiff's eye, and the operation 
was successful. Ten days after the opera- 
tion, at the doctor’s office where plaintiff 
had gone for inspection, the doctor put 
something in plaintiff’s eye that caused it 
to smart. The plaintiff claimed it was some 
caustic and corrosive substance which caused 
him to lose sight in the eye. The defendant 
claimed he had not put anything but atro- 
pine in the plaintiff’s eye, and that loss of 
sight in the eye was caused by an infection. 
Shortly after defendant put the liquid sub- 
stance in plaintiff’s eye, it began to burn 
and sting. After plaintiff had arrived home, 
he was surprised by a visit from the de- 
fendant, who, without appointment, had 
driven 40 miles to wash out plaintiff’s eye. 
He told plaintiff not to call another doctor, 
and said he was very sorry about the “terri- 
ble thing that had happened.” A judgment 
for plaintiff was affirmed on appeal the 
court holding that the evidence justified 
the inference that some caustic substance 
was used by the doctor, and that some mis- 
take had been made by him in putting a 
harmful substance on plaintiff’s eye —Dean 
v. Dyer, appellant. California District 
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Court of Appeal, Fourth District. May 31, 
1944. 10 CCH NEcLicENcE Cases 1087. 


Monroe & McInnis, for appellant. 


Gray, Cary, Ames & Driscoll, Burton D. Wood, 
for respondent, 


MANUFACTURER’S LIABILITY — 
SIZED DRESS IGNITED 


(NEW YORK) 
e Inherently dangerous article 


Fashion and Health Note: 
“Nitro-cellulose—guncotton, a chemical form of 


pyroxylin, the basis of gunpowder—will not be 
used as sizing in evening gowns next season.” 


On or about November 17, 1937, plaintiff 
bought an evening gown at the Fashion 
Shop, a retail store in Burlington, Vermont. 
The dress consisted of a black rayon taffeta 
slip and a full double netted skirt starting 
about the waist or breast and hanging down 
to within a half inch of the floor. At the 
time the dress was purchased, the netting 
was shiny and very stiff, and stood out from 
and over the underlying slip. The dress 
required shortening, and the retail shop had 
it altered to make it shorter. On December 
31, 1937, plaintiff picked it up, brought it 
home, and wore it for the first time that 
evening at a New Year’s Eve party in the 
Ethan Allen Club, Burlington, Vermont, 
attended by a considerable number of peo- 
ple. The guests were sitting, walking about 
or standing, and people were smoking. 
While walking across the cocktail lounge 
of the club, plaintiff heard a crackling sound, 
and saw her dress was aflame. Two gentle- 
men who were present testified at the trial. 
They heard the crackling sound, saw the 
flame, and threw their tuxedos over plain- 
tiff’s head. Plaintiff and her witnesses testi- 
fied that the flame flashed up in one blaze, 
almost instantaneously enveloping plaintiff. 
Concededly, she was seriously burned on the 
back, shoulders, and under the left arm, 
necessitating her confinement to a hospital 
for about two months wherein she secured 
treatment for second and third degree burns. 
The quantum of the damages is not ques- 
tioned. Plaintiff established that the dress 
was purchased by the retailer from defend- 
ant manufacturer and that when so pur- 
chased and delivered to the retailer and sold 
by him to plaintiff, the netting of the dress 
had a glazed and shiny finish. The only 
alteration after the dress was delivered to 
the retailer was the shortening of the dress. 
An expert chemical engineer of forty years 
experience testified that some form of nitro- 
cellulose sizing was used on the netted over- 
skirt of the dress that ignited. He testified 
to an experiment that he made with the 
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netting of a similar dress, identical in style, 
and purchased by the same retailer from 
defendant at or about the same time the 
retailer purchased plaintiff’s dress. He 
treated a portion of the netting of that dress 
with a solution of nitro-cellulose, and it 
flared up in a flash of flame when touched 
with a lighted cigarette or match. He found 
that he could not thus ignite the unsized 
netting to get it to burn, and when it did 
burn, it burned very slowly. The plaintiff 
appealed from a directed verdict and judg- 
ment, for the defendant manufacturer en- 
tered on the ground that there was a failure 
of proof that the dress as manufactured 
and delivered to the plaintiff was inherently 
dangerous. It was held that the manufac- 
turer knew or should have known that such 
an evening gown would be worn to dinners 
and cocktail parties where large numbers 
of persons gather and many indulge in 
smoking. The defendant did not adduce 
any evidence to show the nature of the 
sizing used in the dress. Therefore the jury 
could take most strongly against the defend- 
ant, the plaintiff's evidence, and could find 
that plaintiffs injuries were proximately 
caused by the inherently dangerous sub- 
stance used by defendant in the manufac- 
ture of the gown.—Noone, appellant v. Fred 
Perlberg, Inc. New York Supreme Court, 
Appellate Division, First Department. June 


28, 1944. 10 CCH Nec icence Cases 1122. 


John Kirkland Clark, Xavier N. Sardaro, Clark 
and Baldwin, for appellant, 


Sam Gordon, Eli Davidoff, for respondent. 


MANUFACTURER’S LIABILITY — 
BROKEN GRINDING WHEEL 


(PENNSYLVANIA) 


© Identity of manufacturer of wheel 
Burden of proof 


In his work as a chipper of welded casings, 
the plaintiff used a high speed grinding 
wheel: while he was at work, the grinding 
wheel broke, part of it then striking the 
plaintiff in the leg and injuring him. The 
plaintiff himself could not identify the wheel 
as one manufactured by the defendant. The 
shop supervisor, after the accident made 
out an accident report, as required by his 
employer, wherein he identified the wheel 
as made of “Royalite”. This was the trade 
name of a grinding wheel manufactured by 
the defendant only. Questioned as to his 
preparation of the report he said that he 
did not remember any identifying marks on 
the fragments of the wheel; as far as he 
remembered, he went to the tool room and 
obtained the trade name and number of 
the wheel, which he noted in his report, 
from another wheel in the tool room; he 
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had no actual knowledge prior to writing 
his report regarding the make of the wheel, 
and he entered this information only on 
assumption, etc. Assuming, without decid- 
ing, the admissibility of the report under 
the Uniform Business Records as Evidence 
Act, the testimony of the shop foreman 
throws grave doubts on the probative value 
of the report. In view of the fact that the 
burden of proof of the identity of the manu- 
facturer is on the plaintiff, this meager and 
uncertain evidence was held insufficient.— 
Dell’Orso v. United States Rubber Com- 
pany. United States District Court, Eastern 
District of Pennsylvania. June 29, 1944. 10 
CCH NEGLIGENCE Cases 1124. 


B. N. Richter, Philadelphia, Pa., for plaintiff. 


Harry Reiss Axelroth, Philadelphia, Pa., for 
defendant. 


PRODUCTS LIABILITY — 
BOTTLED BEVERAGE EXPLODES 


(MISSOURI) 


@ Res ipsa loquitur 
Instructions 
Bottling company’s liability 


The Pepsi-Cola bottle exploded in her hand 
as the waitress was removing it from the 
cooler, and small glass particles became 
lodged in her right eye. In her suit against 
the defendant bottling company the plaintiff- 
waitress pleaded no specific acts of negli- 
rence but relied on the doctrine of Res Ipsa 
Loquitur. The jury found for the plaintiff. 
Defendant contends that the court erred in 
giving plaintiff’s Instruction No. 1, which 
told the jury, that if they found that the 
contents of the bottle were sealed by the 
defendant at his plant; that he had compleve 
and exclusive control of the bottling of the 
contents; that plaintiff was injured by the 
bottle exploding while she was in the act of 
lifting it out of the cooler; that the explosion 
was not caused by the negligent or im- 
proper handling of the bottle on the part of 
any one into whose hands it came after 
leaving the possession of the defendant, 


“then you are instructed that such facts, if you 
find them to be true, are sufficient circumstantial 
evidence to warrant a finding by you that the 
explosion, if any, of said bottle was caused by 
defendant's negligence, and you may so find, 
and if you do find and believe from all the evi- 
dence in the case that the defendant was negli- 
gent in the bottling of said bottle * * * orin 
the use of or handling of the bottle in question, 
and that the plaintiff's injuries, if any, were 
directly caused by defendant's negligence, if any, 
then your verdict should be for the plaintiff and 
against the defendant."’ 


It is claimed that the instruction is errone- 
ous in that it submits specific negligence 
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when there was no evidence tending to 
prove any such negligence. There is no 
merit in the contention. The specific negli- 
gence, if any, submitted in the instruction 
was within the general scope of the negli- 
gence set forth in the petition. The char- 
acter of the happening and the attendant 
circumstances, were such that some negli- 
gence of the defendant in respect to the 
bottling, or in the use or handling of the 
bottle of liquid could be inferred. The spe- 
cific negligence, if any, was that kind of 
negligence which could be inferred from the 
unusual occurrence and its attendant cir- 
cumstances as shown in the evidence.— 
Brunskill v. Farabi d. b. a. Pepsi-Cola 
Bottling Company of Pittsburg, Kansas, 
appellant. Kansas City Court of Appeals, 
Missouri. June 5, 1944. 10 CCH Nectt- 
GENCE CAseEs 1070. 

Richard H. Beeson, David P. Dabbs, W, Raleigh 
Gough, Kansas City, Mo., for appellant. 
Mosman, Rogers, Bell & Conrad, Sylvan Bruner, 


Clay C. Rogers, Kansas City, Mo., for respond- 
ent. 


PRODUCTS LIABILITY — 
IMPLIED WARRANTY . 


(TEXAS) 
@ Explosion of beer bottle 


The implied warranty imposed as a matter 
of public policy on manufacturers of food 
products, does not extend to a warranty 
of food containers against defects. Liability 
for defects in food containers, where no food 
is consumed, must be founded on negli- 
gence. So holds the Texas Court of Ap- 
peals. 


The plaintiffs, Mr. and Mrs. Butler, had 
driven some ninety miles to their home, 
bringing with them four bottles of beer. 
When Mrs. Butler was in the act of lifting 
the cap from one of the bottles of beer, an 
explosion occurred and she suffered personal 
injuries. In the trial court the plaintiffs 
abandoned the theory of negligence and re- 
lied on a theory of implied warranty. The 
jury found for the plaintiffs, except that they 
answered Special Issue No. 5 in the nega- 
tive. Special Issue No. 5 was as follows: 
“Do you find from a preponderance of the 
evidence that the drink was prepared, bot- 
tled or capped in such a manner as to be 
unfit and unsafe to handle in the ordinary 
manner and by the usual means for human 
consumption when delivered to plaintiffs?” 
Notwithstanding the negative answer to this 
issue the trial court entered judgment for 
the plaintiffs. These judgments were re- 
versed on appeal. There exists no implied 
warranty as to the soundness of food con- 
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tainers. Liability for injury from a defec- 
tive container must be based on negligence. 
However, here, the jury by their negative 
answer to Special Issue No. 5 have acquitted 
the defendant of negligence. Therefore the 
judgments were reversed.—Anheuser-Busch, 
Inc., appellant v. Butler, et al. Texas Court 
of Civil Appeals, Amarillo. May 22, 1944. 
10 CCH Nec icence Cases 1116. 


Nagel, Kirby, Orrick & Shepley, Hord W. Har- 
din, St. Louis, Mo., McAlister & Tucker, Nacog- 
doches, Tex., for appellant. 


Vernis Fulmer, Nacogdoches, Tex., for appellees. 


REALTY OWNER’S LIABILITY 


(MASSACHUSETTS) 
e Prospective purchaser injured 





The defendant listed for sale with a real 
estate agency certain premises located in 
Braintree. The plaintiffs, husband and wife, 
called at the agency, obtained the key to the 
premises, and after inspecting them, left and 
returned the key to the agent. They de- 
cided that they again wanted to view the 
premises, so they went to the agency at 6:30 
P. M. to get the key but the office was 
closed. So, without the key, they again 
went to the property, and while the female 
plaintiff was standing against the railing of 
the back door platform, the railing gave way 
and she was injured. Judgments for the 
defendant were affirmed on appeal. 


The burden was upon the plaintiffs to prove 
that at the time of the accident the female 
plaintiff was lawfully upon the defendant’s 
premises by virtue of either an express or 
an implied invitation of the real estate 
agency, which the auditor found was author- 
ized to extend an invitation in behalf of the 
defendant. Doubtless, the plaintiffs while 
the key remained in their possession were 
invited to go upon the defendant’s premises 
for the purpose of inspecting the house, and 
the defendant was under an obligation to 
exercise due care to maintain the premises 
in a reasonably safe condition for the use 
of those whom it induced to enter and in- 
spect them with the view of becoming pur- 
chasers. But an invitation has its limitations, 
and in order to entitle one to the protection 
of an invitation he must show that he was 
acting within the scope of the invitation 
when he was injured. There is nothing to 
indicate that the real estate agency could 
not rightly understand that whatever inter- 
est the plaintiffs might have had in becom- 
ing purchasers had ceased when they returned 
the key. Returning the key without any 
evidence whatever tending to show that its 
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return was not final and absolute warranted 
the inference drawn by the auditor and by 
us that the invitation had ended. The fact 
that the plaintiffs at the time they delivered 
the key might have been still interested in 
the property or afterwards entertained such 
an interest did not revive an invitation that 
had come to an end or authorize them again 
to visit the defendant’s premises in the ab- 
sence of any consent or authority from the 
defendant. The house, as the plaintiffs knew, 
was vacant and the doors were locked. The 
building was closed so far as the reception 
of prospective buyers was concerned.— 
Wilkie v. Randolph Trust Company. Massa- 
chusetts Supreme Judicial Court. June 1, 
1944. 10 CCH NeEc.icence Cases 1104. 


J. D. Goodman, for plaintiffs. 
E, J. Campbell, E, Olsson, for defendant. 


VENDOR'S LIABILITY— 
EXPLOSION OF STOVE OVEN 


(MISSOURI) 
© Res ipsa loquitur 





The plaintiff purchased a gas stove with 
oven, from the defendant gas company. 
However, when plaintiff would attempt to 
light the oven it would “pop and make a 








loud noise.” She called the gas company, 
and they several times sent a man who 
“worked on the stove or did something to 
it”, and reported to plaintiff that the stove 
was “allright”. When she next tried to light 
the stove there was an explosion which blew 
her about four feet, against the kitchen door, 
and knocked her down. Plaintiffs suit relied 
on the theory that the cause of the explosion 
was an improper adjustment of an oven 
burner, by the man sent out from the gas 
company, and since the burners were shown 
by the accident not to have been properly 
adjusted, the doctrine of Res Ipsa Loquitur 
applies. The judgment for plaintiff was re- 
versed on appeal. There was no evidence 
that the repair man made any adjustment 
of the burners, or, admitting for argument’s 
sake that he did, that he was guilty of negli- 
gence in making the adjustment. The mere 
fact that there was an explosion does not 
make out a prima facie case, or raise a pre- 
sumption of negligence, under the res ipsa 
loquitur theory. To say that an improper 
adjustment of the oven burner was the cause 
of the explosion would be indulging in mere 
speculation. Verdicts cannot be founded on 
mere speculation—Niswander v. Kansas 
City Gas Company, appellant. Kansas City 
Court of Appeals, Missouri. June 5, 1944. 
10 CCH Necticence Cases 1108. 
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> 
» Telegraph, telephone, teletype and fast mail pour a 
steady stream of current legal information into the edi- 
torial offices of Commerce Clearing House. Full texts 
of legislation proposed or enacted, decisions of the admin- 
istrative authorities and of the courts, opinions of attorney 
generals, rulings and regulations, reports of important 


bills on their way toward becoming law—all go to swell 
the stream into a veritable flood. 


» Expedition combines with care as the raw materials 
are separated from each other, assayed, and routed to 
their proper destinations: the editorial departments hav- 
ing jurisdiction over them. Here they are analyzed— 
literally taken to pieces and evaluated. Combined in new 
patterns they reappear as data for new Reports pages, as 
CCH “dispatches,” as special bulletins—in a word, as 
answers to hosts of questions that will soon be pro- 
pounded by hosts of persons as yet unaware of new devel- 
opments affecting them. Proofread by meticulous eyes, 
the “copy” is rushed to the presses. Quickly the rolling 


rhythm of the pressroom picks up the beat, while bindery 


and compiling rooms swing into action and the runs 
approach completion. 


» In the mailing department, as batteries of typewriters 
sing their staccato song, specialized machinery and swift 
fingers complete the cycle by which the vital news of the 
day is transformed into efficient working tools and 
placed in the hands of subscribers all over the country. 
Commerce Clearing House topical law Reports, by con- 
sistently meeting the specific needs of business and pro- 
fessional workers everywhere, have established among 
them a recognized symbol. For them the initials CCH 
mean dependability and good will. 








